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TWO YEARS’ EXPERIENCE OF THE NEW 
YORK STATE BOARD OF LAW 
EXAMINERS. 


‘ | ‘HE invitation which so kindly was extended to me to prepare 


this paper was accepted with much hesitation, and princi- 
pally because of our Secretary’s assurance that the experience of 
the New York State Board of Law Examiners, short though it has 
been, might be of use to the profession in other States. 

“Justice, Sir,” said Webste*, “is the great interest of man on 
earth.” 

At Lincoln’s Inn Hall, on October 28, 1895, at the opening of 
the course of lectures under the Council of Legal Education, the 
subject of the address included the requirements for admission to 
the bar both in England and the United States, and the speaker 
was the Lord Chief Justice of England.? 

It is a high duty that rests upon the State to see to it that, in 
the administration of justice, none but men of learning and char- 
acter shall be permitted to bear a part, and among the true leaders 
of the bar there has ever been that “chastity of honor which felt 
a stain like a wound.” 





1 A paper read at Saratoga, August 21, 1896, before the Section on Legal Education 
of the American Bar Association. 
2 The Law Times, vol. 100, p. 16. 
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In some States of the Union the profession has had to struggle 
with a popular delusion that no general or professional education 
should be required of any one before his admission to the bar. 

There is, probably, no State in which the examination for ad- 
mission to the bar is more thorough to-day than it is in New Hamp- 
shire. In a letter, however, which Mr, Chief Justice Carpenter, of 
that State, has been kind enough to write to me upon the subject of 
admission to the bar, he recites the fact that from 1842 to 1872 it 
was provided. by Statute as follows: “Amy citizen of the age of 
twenty-one years, of good moral character, on application to the 
Supreme Court, ska// be admitted to practise as an attorney.” 
“The result of this system,” writes the Chief Justice, ‘‘ was to 
introduce into the bar many persons ignorant of elemental legal 
principles, uninstructed in professional duty, and wholly un- 
worthy of their trust. Many such persons have been removed 
from office by the Court, for unprofessional conduct, due, in a 
majority of cases, to ignorance of their duty, rather than to a 
wilful misdoing.” 

It was not until 1878 that the Supreme Court of New Hampshire 
adopted the system of examinations, which has prevailed to the 
present time, and which, in its important features, is the same 
as that which, since January, 1895, has existed in New York. 
It is accordingly with great pleasure that I am permitted to 
quote Mr. Chief Justice Carpenter on the effect of the change. 
He writes: “ The effect of the system has been highly salutary. 
The expectation of the Court in adopting the system has been 
fully realized. The professional standing of the younger members 
of the bar, of those admitted since 1878, as a class, is vastly higher 
than was that of the young men admitted before that time. Asa 
necessary consequence,” the Chief Justice continues, “the bar, as 
a whole, is constantly increasing in strength and influence and in 
the confidence of the public. The system operates to the great 
satisfaction of the bar, and now, I think, to that of the people 
generally, some of whom were, at first, disposed to condemn it, 
and sought to abolish it by legislative action.” 

The conditions that prevailed in New York before the passage 
of the act under which the present Board was appointed; the 
object which the Legislature had in view in passing the act; the 
work which the Board has done, and the results which thus far 
have been obtained, are the topics to which this paper will be 
devoted. 
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In September, 1876, in a paper read at a meeting of The Ameri- 
can Social Science Association held at Saratoga, Mr. Lewis L. 
Delafield, in describing the condition of legal education and ad- 
mission to the bar in New York, said: — 


“ Unhappily the law gave to the three principal schools the pernicious 
privilege of having their graduates admitted to the bar upon presentation 
of the school diploma, and without the public examination in open court, 
required by the rules. The charters of the schools varied greatly ; the 
graduates of the Hamilton Law School might be admitted whenever 
they could pass an examination in the school, without reference to the 
time of their studies; the Albany and University schools might admit in 
thirty-six weeks, and the Columbia School in eighteen months, without 
any public examination. The difference and the privilege were alike 
unreasonable. This partial legislation naturally led to evasion. The 
Columbia College School construed the eighteen months required by the 
Statute as meaning academic months, and thus reduced the term to fif- 
teen statute months. In the competition which ensued, all conditions 
of fitness were overlooked, no preliminary examinations were required, 
the school catalogues announced that no examinations and no particular 
course of previous study were necessary for admission. In all the 
schools the professors themselves conducted the examinations for admis- 
sion to the bar. Thus, the singular spectacle was presented of first 
inviting all, however unfitted, to study law, and then admitting them to 
practice upon the report of their instructors.” ! 


During several years after 1876, when the Court of Appeals of 
New York adopted rules requiring a public examination of appli- 
cants for admission to the bar, the Legislature passed acts exempt- 
ing graduates of New York law schools from the necessity of taking 
such an examination, 

For many years before 1894 the General Term of the Supreme 
Court in each of the five Judicial Departments had been in the 
habit of appointing from the bar a committee, which usually con- 
sisted of three members, to conduct examinations for admission to 
the bar. In some departments there were both oral and written 
examinations, while in at least one department there was no writ- 
ten examination and the oral examination did not deserve the 
name, In that department the efforts of the bar to raise the 
standard of examinations, or, rather, to create some standard, met 
with continued and stubborn opposition by the Presiding Justice of 





1 Penn. Monthly for 1876, vol. 7, p. 960. 
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the General Term. On the other hand, no complete history of the 
progress of the efforts to establish thorough examinations for ad- 
mission to the bar will omit an acknowledgment of the debt that 
the community owes to the Presiding Justice of the Appellate 
Division of the Supreme Court in the First Judicial Department. 
Other judges throughout the State have given their influence to 
the same end, but the very fact that, of the applicants for admis- 
sion to the bar, probably more than half the entire number applied 
in the city of New York, made the attitude of the Presiding Justice 
in the First Department of controlling importance. 

A history of the struggle out of which has come the present 
system would be interesting, but my principal object is to give a 
statement of the system, the methods which the Board of Law 
Examiners has adopted, and the results that, thus far, have been 
obtained. 

The system, which owes its existence largely to the untiring 
efforts of the New York State Bar Association, was made possible 
by an act of the Legislature (Chap. 760, Laws of 1894) which 
authorized the Court of Appeals to appoint a State Board of 
Law Examiners, to consist of three members. The term of office 
was fixed at three years, and the court was authorized to fix the 
compensation of the members, such compensation to be paid out of 
a fund to arise from the payment made by each applicant of the 
sum of fifteen dollars, entitling the applicant to three examinations 
if necessary. In October, 1894, the Court of Appeals appointed 
William P. Goodelle, of Syracuse, ex-Judge Franklin M. Danaher, 
of Albany, and the writer of this paper. 

In order to entitle an applicant to an examination he must prove 
by his affidavit that he is a citizen of the United States, a resident 
of New York, twenty-one years of age, and that he has studied law 
three years, “except that if the applicant be a graduate of any 
college or university his period of study may be two years instead 
of three.” — Rule IV. 

The course of study must be followed after the age of eighteen 
years, and may consist of serving a clerkship in an office, or in 
attendance at ‘‘an incorporated law school, or a law school con- 
nected with an incorporated college or university, having a law 
department organized with competent instructors and professors, 
in which instruction is regularly given,” or in part by attendance 
at such law school, and in part by serving such clerkship. — Rule 
V. Subdivision 1. 
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If the applicant be a college graduate, he must have pursued his 
study of law after graduation. 

“‘ Applicants who are not graduates of a college or university shall, 
before entering upon the clerkship or attendance at a law school, 
or within one year thereafter, have passed an examination, con- 
ducted under the authority and in accordance with the ordinances 
and rules of the University of the State of New York, in English 
Composition, Advanced English, first year Latin, Arithmetic, 
Algebra, Geometry, Civics, and Economics, or in their substantial 
equivalents as defined by the rules of the University.” — Rule V. 
Subdivision 3. 

By this rule the Regents of the University are permitted to 
accept as an equivalent either a Regent’s Diploma or a certif- 
icate that the applicant has completed successfully a full year’s 
course of study in a college or university, or that he has com- 
pleted satisfactorily a three years’ course of study in any insti- 
tution registered by the Regents as maintaining a satisfactory 
academic standard. The attendance in a law school must have 
been for two entire school years of not less than eight months 
each. In computing the period of clerkship in an office a vaca- 
tion actually taken, not exceeding two months, is allowed as part 
of the year. 

The rules provide for admission to the bar in New York, on 
motion, of any person who has been admitted to the bar in another 
State and practises there in the highest court of law, or “ who, be- 
ing an American citizen and domiciled in a foreign country, has 
received such diploma or degree therein as would have entitled 
him, if a citizen of such foreign country, to practise law in its 
courts.” Persons who have been admitted to the bar in another 
State, and remained therein as practising attorneys for at least one 
year, may be entitled to the examination after a period of law study 
of one year within this State. 

The object of the Legislature was to establish a high and uniform 
standard for admission to the bar; and to secure that object the 
members of the State Board of Law Examiners have given their 
best thought and much labor, realizing that the success of the new 
system must depend largely on the manner in which it should be 
administered. 

The task of one who examines applicants for admission to 
the bar may differ from that of the professor who examines his 
students on the work they have done. The examiner for ad- 
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mission to the bar deals with the results of legal education 
obtained under the instruction of others. His duty is to ascer- 
tain whether the applicant is qualified to advise clients. But 
a client needs advice as to his legal rights or obligations, in his 
particular case, that is, on the facts that he presents to his 
adviser. 

The examination for admission to the bar ought, therefore, to 
test the ability of an applicant to apply the principles of the law to 
given facts. .Areadinessin giving definitions and repeating rules 
of law is quite consistent with utter incapacity to apply the 
doctrines of law or equity to the simplest case. An applicant, 
who repeated with accuracy the Latin names of the different 
kinds of bailment, showed, by his answer to a question based 
on given facts, that he could not distinguish a bailment from a 
sale. 

From the beginning of our work as examiners, we have adopted 
the plan of putting questions that require the applicants to show 
whether or not they know what principles of law are involved in 
the solution of given problems, and have selected such problems 
as might naturally be presented to a lawyer for his solution. It is 
true that this plan of examination differs from that which, for 
many years, had existed in some of the Judicial Departments of 
this State, and from that which now exists in many other States ; 
it is not, however, new. 

A few weeks ago I read the following account of the method 
of examination which was applied by the late Charles O’Conor. 
“Mr. O’Conor stated certain facts and asked the one at the head 
of the class what legal proceedings he would take if applied to 
in such acase.” Our plan of examination is identical with that 
adopted by Mr. O’Conor. 

During the first year we retained the oral, in addition to the 
written, examination. Failure, however, to pass the written 
examination was followed, almost invariably, by the display of 
further ignorance on the oral examination. Even when that did 
not happen, correct answers to the few questions that the neces- 
sary limits of an oral examination permitted, did not cure the 
ignorance which the written answers had disclosed. 

Cleverness and fluency might enable some to make a good 
impression, but could not be accepted as substitutes for knowledge 
of the law. Unless each applicant can be examined separately and 
apart from the others, and examined at leisure, as is done in some 
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of the German universities, an oral examination precludes any- 
thing like even a pretence of uniformity. But it was uni- 
formity of standard that the Board was expected to establish. 
Finally, oral examinations become impracticable when between 
four and five hundred applicants present themselves at one 
examination. 

I have endeavored to show briefly how we have construed our 
duty, and the methods that we have employed. 

The results of the work which the State Board thus far has 
performed are plain and important. I take pleasure in giving the 
statistics, realizing that they are not broad enough yet to furnish 
a safe basis for inferences. 

The State Board held its first examination in January, 1895. 

The number of applications received to June, 1896, is 1118. 

The number of applicants examined is 1051. 

The number of applicants who were graduates of colleges or 
universities, 433. 

The number of applicants who were not graduates of colleges 
or universities, 652. This number includes 28 whose records of 
preliminary study are incomplete, and who are included in this 
class because they are not showz to be graduates. 

The number of applicants who had been admitted to the bar in 
other States, 33. 

The graduates of colleges and universities came from sixty-nine 
different institutions. Taking the colleges or universities that sent 
more than nine applicants apiece, in the order of the number of 
applicants, except that Harvard and Princeton sent the same 
number, they are as follows: Yale, College of the City of New 
York, Harvard, Princeton, Columbia, Cornell, Hamilton, Amherst, 
University of the City of New York, and Williams. 

Of the 433 graduates of colleges or universities, 65 had only 
office experience, 83 had both law school and office experience, 
while 285 had only law school experience. 

Of the 652 applicants who were not graduates of a college or 
university, 192 had had only office experience, 349 had both law 
school and office experience, while 83 had only law school experi- 
ence. As has been said, there is no record of 28. 

Of the 1050 examined, 793 had had training in a law school, 
while 257 had had only experience in an office. 

Of the 793 who had attended law schools, 116, or about 14 per 
cent, failed to pass one or more times. 
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Of the 257 who had not attended a law school, 68, or about 26 
per cent, failed to pass one or more times. 

Of the 433 who were graduates of colleges or universities, 51, 
or about 11 per cent, failed to pass one or more times. 

Of the 65 college graduates who had had only office experience, 
16, or about 24 per cent, failed to pass one or more times. 

Of the 83 college graduates who had both law school and office 
experience, 11, or about 13 per cent, failed to pass one or more 
times. 

Of the 285 college graduates who had only law school experience, 
24, or about 8 per cent, failed to pass one or more times. 

Of the 652 who were not college graduates, 133, or about 20 
per cent, failed to pass one or more times. 

Of the 192 who had attended neither college nor a law school, 
51, or over 26 per cent, failed to pass one or more times. 

Of 349 who had no college education, but who had both law 
school and office experience, 72, or over 20 per cent, failed to pass 
one or more times, 

Of the 83 who had no college education, and had attended a law 
school but not an office, 10, or over 12 per cent, failed to pass 
one or more times. 

The Board has examined 14 women and admitted 12. 

Of the 1118 who have applied for examination, there are 85 who 
are entitled to another examination. The provision that entitles 
an applicant to three examinations, without further fee, operates 
favorably. The applicant who fails to pass the first time looks 
upon his failure not as a rejection, but only as a postponement and 
an incentive to do better work. 

The work that the State Board has done is not primarily educa- 
tional. The steady adherence to its purpose to maintain a high 
standard for admission to the bar has, however, strengthened the 
hands of instructors of the law. It is unhappily true that, ordi- 
narily, the question that the student asks is, What is the least 
amount of preparation that will enable me to pass the examination 
for admission to the bar? Thus the requirements of the State 
Board become of direct assistance to the cause of legal education. 

In one respect the rules of the Court of Appeals ought, I think, 
to be changed. The rule allows an applicant to count one year’s 
study of law before he has taken his Regents’ examination. The 
requirements of that examination are not very severe, and the ap- 
plicant ought not, I think, to be allowed to count any time that 
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he has spent in the study of the law before he has passed the 
Regents’ examinations. 

Upon another point there can be no doubt. There should be 
only one set of questions presented for the entire State at a given 
term of court. The New York Statute requires the Board of Law 
Examiners to hold two examinations each year in each Judicial 
Department. As there are four departments, the three examiners 
are obliged to present one examination paper in New York and 
Brooklyn, and on another day a different paper in Rochester and 
Albany. An amendment that will permit the Board to hold the 
examination for both the First and Second Departments either in 
New York or Brooklyn is essential to uniformity of standard. 

A knowledge of the legal, political, and to-day one is inclined 
to add the financial, history of his country, as well as of its com- 
mon and statute law, should be required of every one who seeks 
admission to the bar. 

At an address delivered at the annual meeting of the Chicago 
bar on July 16, 1896, Mr. Charles H. Aldrich, after describing the 
distress that existed in the country at the close of the Revolution- 
ary War and the jealousy that then divided the States, called at- 
tention to the fact that at that time there came into existence and 
power a large and violent party who proclaimed that the prosperity 
of the country lay in issuing unlimited irredeemable paper money, 
and in proscribing the lawyers. 

Mr. Aldrich’s statement receives apt illustration in the follow- 
ing extract from the “ Letters of an American Farmer,” written 
in 1782:— 


“ Lawyers . . . are plants that will grow in any soil that is cultivated 
by the hands of others, and, when once they have taken root, they will 
extinguish every vegetable that grows about them. ‘The fortunes they 
daily acquire in every province from the misfortunes of their fellow 
citizens are surprising. The most ignorant, the most bungling member 
of that profession, will, if placed in the most obscure part of the country, 
promote litigiousness, and amass more wealth without labor than the 
most opulent farmer with all his toils. They have so dexterously inter- 
woven their doctrines and quirks with the laws of the land, or rather they 
are become so necessary an evil in our present Constitution, that it seems 
unavoidable and past all remedy. What a pity that our forefathers, who 
happily extinguished so many fatal customs, and expunged from their 
new government so many errors and abuses, both religious and civil, did 
not also prevent the introduction of a set of men so dangerous!.. . 

28 
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The nature of our laws, and the spirit of freedom, which often tends to 
make us litigious, must necessarily throw the greatest part of the property 
of the colonies into the hands of these gentlemen. In another century 
the law will possess in the North what now the Church possesses in Peru 
and Mexico.” ? 


The control and direction of public affairs have, however, re- 
mained largely with the members of the bar, and though the 
present assault on the Nation’s life and honor may find its leader 
in a lawyer, he will not count among his followers those who have 
trained their minds truly and sternly in the great principles of 
ethics that find expression in the controlling doctrines of equity 
and the common law. 

Rather will the bar cling to the memory of that young graduate 
of Harvard, who, dying under forty, an honored member of our 
profession, had been Mayor of his native city of Cambridge, and 
Governor of the Commonwealth of Massachusetts, and at whose 
funeral were quoted his own words: “Truth never lay in com- 
promise, nor success in evasion of responsibility. Let us find 
the truth, bravely assert it, and trust the cause to conscience and 
patriotism.” 

To aid in an effort to elevate the bar and thus increase its in- 
fluence and power for good is, indeed, to promote the general 
welfare. If it be true that every one owes a debt to his profession, 
here is one way of discharging honorably the obligation. 


Austen G. Fox, 
Member of the New York State Board of Law Examiners. 





1 Letters of James Russell Lowell, Vol. II. pp. 30, 31. 
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KEENER ON QUASI-CONTRACTS/— I. 


ROFESSOR WILLIAM A. KEENER’S Treatise on the 

Law of Quasi-Contracts appeared in 1893, and was deservedly 
welcomed. It brought to the exploding point the uneasy con- 
sciousness of many legal writers that the usual division of obliga- 
tions into those of contract and those of which the violation is a 
tort is inadequate, if not erroneous, and it is safe to say that that 
venerable tradition has been brought by the learned author to a 
moribund condition from which recovery is impossible. Moreover, 
the treatise for the first time recognized and formally considered a 
large class of cases which have not received a sufficient treatment, 
in our law at least, but which deserve a separate name and a 
separate classification. The method of the book is excellent and 
almost unique in our modern juridical literature. It is the method 
of free and independent, yet respectful, criticism of the decisions, 
and of such criticism we cannot have a surfeit. With a treatise of 
so many striking merits it seems almost ungracious to find fault; 
but in spite of its ability, it seemsto me chargeable with certain 
grave and serious errors, and this is the more regrettable because 
its very force and original character lend to such errors a great 
additional vitality. My criticisms are in brief these: first, that 
the title ‘‘ quasi-contracts” is unfortunate in that it suggests a 
false analogy; second, that the learned author uses it to cover an 
erroneous classification; ¢hzrd, that the proposition with which 
the learned author is mainly concerned, the proposition, to wit, 
that “no one shall be allowed to enrich himself unjustly at the 
expense of another,” is, according to the interpretation of the word 
“unjustly,” either a contradiction in terms or else a merely identi- 
cal proposition from which, though true, no deduction as to the 
rights of litigants can possibly be drawn; fourth, and last, that 
under the name of unjust enrichment the author has been dealing 
for the most part with a group of remedies upon the breach of 
legal obligations, or upon the violation of legal rights, which are 
afforded by courts of law as distinguished from courts of equity, 





1 A Treatise on the Law of Quasi-Contracts. By William A. Keener, Kent Pro- 
fessor of Law and Dean of the Faculty of Law in Columbia College. New York 
Baker, Voorhis and Company. 1893. 8vo, pp. xxxii, 470. 
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and are in each case alternative with the more usual remedy of 
damages. 

The obligation of the search after truth is but meagrely met by 
purely destructive or negative criticism. Indeed, such criticism is 
available only for the purpose of pointing out internal error or self- 
contradiction. If other error is to be established, it must be 
through the application of extrinsically established principles, and 
the search after truth involves, therefore, an imperative obligation 
to search for these principles and to indicate their true applica- 
tions, an obligation which this article is an attempt to meet. 


I. 


In his prefatory note the learned author says: “ In substituting 
the term ‘ Quasi-Contract’ for the term ‘Contract Implied in 
Law’ the writer has only followed the lead of Sir Frederick Pol- 
lock and Sir William Anson. While under such leadership the 
propriety of the substitution does not admit of question, the neces- 
sity therefor will soon become apparent to the reader;” but in 
the body of the book no formal explanation of the necessity is 
anywhere offered, and the reader can find it only by implication. 
There are given, however, two explanations for the choice of terms. 
The first is a quotation from Sir Henry Maine showing the use in 
Roman Law of the adjunct gwasz! in such expressions as guast- 
contract (guast ex contractu) and quasi-delict (quasi ex delicto) 
and pointing out that it negatives the notion of identity, but calls 
attention to an analogy. It is to be noted that so far as the Roman 
use of guasi is concerned, it was just as applicable in the case of 
an analogy to torts (delicts) as in the case of an analogy to con- 
tracts, and that the learned writer had therefore a choice of terms 
between quasi-contract and quasi-tort, a choice which would nor- 
mally be determined by the greater of the two analogies. The 
passage from Sir Henry Maine, however, affords no criterion for 
such a choice, nor does the author then indicate a reason for his 
preference. It is to be found in his second explanation on a later 
page, in which, after pointing out that the old common-law action 
of assumpsit, which in its essential nature was an action of con- 
tract, was by a fiction extended to what are usually called con- 
tracts implied in law, but are not contracts at all, the learned 
writer says :— 





1 Keener on Quasi-Contracts, 6, 
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“Tt might be asked: Why did the court extend to this class of obliga- 
tions the remedies peculiar to contracts rather than the remedies pecu- 
liar to tort? The right conferred in quasi-contract, and the right, the 
violation of which constitutes a tort, undoubtedly possess this common 
characteristic, — that the obligation is imposed by operation of law, 
regardless of the consent of the defendant. But treating a tort as the 
violation of a right im rem, the obligations differ in an important partic- 
ular ; for while, to avoid committing a tort, one need only forbear, to dis- 
charge the obligation imposed by quasi-contract one must act. It is true 
that the obligation imposed by a contract may be simply to forbear; but 
the obligation most generally assumed under a contract requires one to 
act, and therefore contract, rather than tort, would naturally suggest an 
analogy. Another consideration would also suggest the analogy of con- 
tract rather than of tort: not only in most cases where a quasi-contrac- 
tual obligation is imposed has the defendant not acted in violation of a 
right 2 rem, in consequence of which the law could impose an obliga- 
tion, but in many cases he has either not acted at all, —as, for exam- 
ple, where an absent husband, who is ignorant of the death of his wife, 
is obliged to reimburse one who has defrayed the expenses attendant 
upon her burial, —or, if he has acted, has acted with the consent, and 
perhaps the co-operation, of the plaintiff ; as, for example, where a de- 
fendant is obliged to refund money which he has received from the plain- 
tiff, both parties acting under a misapprehension.” ? 


The paragraph begins with a question of history: ‘‘ Why did the 
court extend to this class of obligations the remedies peculiar to 
contracts rather than the remedies peculiar to tort?” and the an- 
swer should properly take the form of an historical account of the 
origin and growth of the remedies actually extended to the wrongs 
under discussion. It is, however, not an historical answer that 
the question receives, and it may be surmised that the learned 
author did not put the question he really had in his mind. He 
seems to have been actually concerned with the reasons for his 
own terminology rather than with matters of history. At any 
rate, if this is not the case, not only is no explanation of his 
terminology given, — except so far as the quotation from Sir 
Henry Maine is an explanation, and that, we have seen, leaves 
open a choice of terms,— but the historical question is wrongly 
answered.” 


As a reason for his terminology, the explanation is unsatisfac- 





1 Page 15. 
2 See Prof. Ames’s article on the History of Assumpsit, 2 HARVARD LAW REVIEW 
T and 53. 
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tory. It first points to a resemblance between quasi-contracts and 
torts which obtains in all cases of each, to wit, the fact that the 
obligation is imposed by law without the consent of the parties, 
and then discards that resemblance as a basis of analogy in favor 
of another which it admits to obtain in only some cases, to wit, 
those cases of contract in which the obligation is to act, rather 
than to refrain from acting. In other words, the analogy is not 
an analogy with the whole class of contracts at all. Just to the 
extent, therefore, that the term quasi-contracts points to a class, 
rather than to an individual resemblance, its use is fallacious. If 
this were an attempt at scientific classification, such an objection 
would be fatal. It seems to me equally fatal where, as now, there 
is a search for that which is a mere analogy, to be sure, but which - 
is yet of a real, not haphazard, character, and intended to indicate 
a scientific rather than a whimsical classification. 

In the paragraph just quoted the learned author indicates an- 
other reason why the analogy to contracts is preferred to the 
analogy to torts, to wit, that 


“not only in most cases where a quasi-contractual obligation is im- 
posed has the defendant not acted in violation of a right é# vem, in con- 
sequence of which the law could impose an obligation, but in many 
cases he has either not acted, at all . . . or, if he has acted, has acted 
with the consent, and perhaps the co-operation, of the plaintiff.” 


Again, however, he is pointing to an analogy which he expressly 
says obtains in most cases, and by implication says does not ob- 
tain in all. The resemblance, then, is again an individual, not a 
generic, resemblance, and therefore is not a sufficient basis for a 
generic analogy. I submit, therefore, that the choice of the name, 
by the author’s own showing, in spite of the weighty authority of 
Pollock and Anson, is unfortunate. 


II. 


Unfortunate as is the word quasi-contract as indicating an anal- 
ogy, it seems to me still more unfortunately used as the name of 
a class of rights and as a term of classification. The learned 
writer has himself indicated the true theory of classification in 
the matter of legal obligations in the following words : — 


“‘ It needs no argument to establish the proposition that it is not scien- 
tific to treat as one and the same thing an obligation that exists in every 
case because of the assent of the defendant, and an obligation that not 
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only does not depend in any case upon his assent, but in many cases 
exists notwithstanding his dissent.” ? 


In other words, the learned author has objected to the usual 
classification, which includes so-called contracts implied in law 
under the name of contracts, because it neglects the origin or cause 
of these several obligations for a mere resemblance. The unex- 
pressed major premise of his argument is that all rights and obli- 
gations are to be classified according to their origins or causes, — 
a proposition which in these days of evolutionary science will 
hardly be denied either in its application to biology or in its appli- 
cation to legal principles. The learned writer, however, has not 
obeyed his own canons. He classifies the following obligations 


~ as all quasi-contractual : — 


“1, Upon a record. 

“2. Upon a statutory, or official, or customary duty. 

“3. Upon the doctrine that no one shall be allowed to enrich 
himself unjustly at the expense of another.” ? 


The mere enumeration of these various obligations indicates a 
several origin for each. The first is founded upon the mandate of 
the court, and depends for its validity upon the right of a court to 
adjudicate between contending parties. The statutory duty de- 
pends upon the mandate of the legislature, which in turn depends 
upon the right of the community through its legislature or other- 
wise to prescribe positive duties to its members. The last depends 
by its terms upon a principle of natural justice, and not upon a 
mandate of court or legislature. How then can he classify them 
under one head and maintain a consistency with his own indicated 
law of classification ? | 

Nothing appears in the subsequent discussion of the nature of 
the various obligations of quasi-contract to remove the basis of 
this objection. To consider them in their order, of the obligation 
founded upon a record he asserts ® that it is quasi-contractual, for 
the reason that, as pointed out by Mr. Justice Field in a passage 
which he quotes in full,* it is not founded upon the assent of the 
parties, and is not, therefore, contractual. Now it is to be noted 
that the learned author has already pointed out that the obligations 
of which a breach is a tort are quite as independent of assent as 
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‘are quasi-contracts.! To prove that the obligation upon a record 
is independent of assent is not sufficient, therefore, to prove that 
it is a quasi-contract, for he must go further and show that of at 
least these two classes, quasi-contracts and torts, each lacking that 
element, it properly belongs to the former. To prove that it is 
not one is no proof that it zs another. He has in fact committed 
that logical error technically known as the fallacy of undistributed 
middle. His syllogism may be stated thus :— 

Quasi-contracts are obligations not founded upon assent ; 

Obligations upon a record are obligations not founded upon 
assent ; 

Therefore, obligations upon a record are quasi-contracts. 

The class of obligations not founded upon assent, which is the 
middle term whereby he effects the logical transition from obliga- 
tions of record to quasi-contracts, is not, to use the technical phrase 
of logic, distributed, — that is, is not wholly comprised within 
either of the other two. To make his syllogism sound, he must 
be willing to say either that quasi-contracts include all the non- 
consensual obligations that there are, or that obligations of record 
include them all, —a willingness which in view of his analysis of 
torts we cannot suppose to be a fact. 

It is to be observed, however, that while the syllogism is incor- 
rect, the conclusion is not by this criticism proved to be untrue, 
for it may actually be that obligations of record are quasi-contracts. 
The matter of its truth is to be considered later. 

Of his second class of quasi-contracts, he gives two examples of 
statutory obligation,? and his treatment of them is precisely iden- 
tical with his treatment of the obligation upon a judgment. In 
each he cites a passage from the opinion of a court, pointing 
out that the element of assent is wanting, and thence he concludes 
that the obligation is quasi-contractual. The objection that proof 
that they are zot contracts does not prove that they ave quasi- 
contracts again obtains. A breach of them, consistently with 
his argument, may well be a tort. His middle term is again 
undistributed. 

Of customary obligations he instances that of a carrier,’ founded 
upon the custom of the realm to receive and carry safely, and of 
an inn-keeper* to receive guests, or to keep their goods safely. 
He says: “ That the liability in such cases arises, not from con- 
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tract, but from a duty, is clear. While it is true that the liability 
is ordinarily described as one in tort, it is submitted that it has 
been so described because of the usual classification of legal rights 
into contracts and torts, and that since the obligation imposed 
upon the carrier and the inn-keeper is ¢o act, the obligation is 
really quasi-contractual in its nature, and not in the nature of a 
tort.” Again the syllogism is defective, for proof that the obliga- 
tion is not a tort is not proof that it is a quasi-contract. It may 
be a true contract. His error is again that of the undistributed 
middle. 

Of his official duties he has only this to say’: “Of this nature 
also, it is submitted, is the obligation of a sheriff to levy execution 
and pay the proceeds to a judgment creditor.” 

He adduces no argument in support of his position, which seems 
to be at least questionable. The obligation of the sheriff would 
seem very largely to depend upon his consent. Of his own free 
will he enters upon his office, and of his own free will he may leave 
it. To be sure, he cannot assume the office without assuming its 
duties; but they are none the less voluntarily assumed. When in 
pursuance of his office he levies execution, he would seem to be in 
a position analogous to, if not identical with, a voluntary trustee or 
bailee holding the proceeds for the benefit of the plaintiff. I submit 
that it is not at all certain that the obligation does not contain a 
large consensual element, and may not therefore be rightly classed 
as contractual. 

To the obligation founded upon unjust enrichment substantially 
the whole treatise is devoted. In his discussion of its nature the 
learned author restricts himself to showing that it contains no ele- 
ment of assent.2 In this he is wholly convincing; but to establish 
the want of assent is in nowise to establish that the obligation 
is quasi-contractual, because there may be many obligations not 
quasi-contractual, such as those of which a breach is a tort, in 
which that element is lacking. The old fallacy of undistributed 
middle is again exemplified. 

The truth is that in no one of these discussions does the learned 
author cornplete a logical argument. In each of them, to make it 
technically correct, it is necessary to say either that all obligations 
not founded upon assent are quasi-contracts, in which case quasi- 
contracts would include torts, or else that all obligations in which 
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the duty is to act are quasi-contracts, in which case quasi-contracts 
would include many contracts. Both of these results the learned 
author would be the first to deny. It would seem, however, that 
in each case he had in mind not one, merely, but two, criteria 
for determining the character of the obligation under discussion, — 
that is to say, he had in mind not only the criterion of the presence 
or absence of assent, but also the criterion of the affirmative or 
negative character of the obligation, —and that he contented himself 
with applying that one about which there seemed to him to be the 
most doubt, and left the reader to apply the other. So considered, 
his reasoning may in each case be fully stated thus: an element 
in the obligation of contracts is the assent of the parties; an ele- 
ment in the obligation a violation of which constitutes a tort is 
that the duty is to forbear ; in this obligation under discussion neither 
of these elements appears; it shall, therefore, be relegated to a 
third class of obligations to which the name quasi-contracts shall 
be assigned. 

This analysis I believe to be a just statement of the author's 
position. If it is not, I have failed to find the principle upon which 
he groups such varying obligations under one head. If we assume 
it to be his true position, it follows that a division of obligations 
into torts, contracts, and quasi-contracts, is an exhaustive division, 
that is, it includes under one or the other head all possible obliga- 
tions. It is valuable also as calling attention to, and successfully 
combating, the common error that confuses consensual and non- 
consensual obligations; but it is unscientific, however, as a per- 
manent scheme of classification, because in the residuary class it 
neglects the elements both of likeness and of common origin, upon 
one or the other of which all scientific classification is founded, 
and upon the second of which the learned author, as we have seen, 
based his objection to the usual classification. His residuary class 
is only a conglomerate of unrelated obligations, and is not a true 
class at all. It is as if the animal kingdom were divided into man, 
monkeys, and all other animals, — which is division, rather than 
classification. 

Another classification, however, may be suggested as that which 
the learned author had in mind, as follows: 

Obligations may be divided into those imposed by the will of the 
parties and those imposed by operation of law, and the latter may 
be again divided into those of which the obligation is to forbear 
and those of which the obligation is to act. Set forth diagram- 
matically, the division is like this : — 
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( Those imposed by the 
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To act 
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Upon this classification, it will be urged, quasi-contracts are not 
a mere residuary class formed by exclusion from torts and con- 
tracts; but are, on the contrary, a true scientific class founded upon 
a real generic likeness common to all its members, to wit, that 
they are imposed by law and are to act. 

The learned author does not expressly make this classification 
and, like the other, it is to be gathered, if at all, only by implica- 
tion. Neither does he say anything to show whether or not, 
assuming it to be his classification, it is intended to be exhaus- 
tive. If, however, it is not intended to be exhaustive, that is, if 
there are obligations not provided for in its scheme, it is obvious 
that in any given case an obligation could be brought within one . 
of its classes only by showing affirmatively that it possessed the 
distinguishing marks of that class. To show negatively, for ex- 
ample, that a specific obligation did not fall either with torts or 
with contracts, to use, that is, a mere exclusionary method, is not 
logically sufficient, since it might fall outside of the classification 
altogether. Unless, therefore, this scheme contains a complete 
division of obligations, the fallacy of undistributed middle which 
lurked in all the author’s discussion of special cases, such as 
obligations of record and statutory and other duties, re-appears 
in a much more fatal form than any which it has hitherto assumed. 
The author’s use of the method of exclusion, however, is an almost 
conclusive proof that he conceived his divisions to be exhaustive, 
and therefore this proposed classification does justify his special 
discussions, not as he wrote them out, to be sure, but in their full 
and complete expression. 

The first division of obligations creates two classes, those im- 
posed by the will of the parties and those imposed by operation 
of law. There is an ambiguity about the phrase, “imposed by 
law,” which the learned author does not attempt to relieve. On 
the one hand, it may denote the sanction of the law, that is, the 
aid which the law grants to antecedently existing obligations. 
In that case, however, it is as applicable to contracts as to any 
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other class of obligations, and this the author expressly recognizes, 
when he says: “A true contract . . . exists as an obligation be- 
cause the contracting party has wé//ed, in circumstances to which 
the law attaches the sanction of an obligation, that he shall be 
bound.”? All legal obligations, contractual or otherwise, possess 
that sanction or else they cease to be legal. In this view, the 
phrase “imposed by law,” being applicable to all obligations of 
judicial cognizance, ceases to be a valid mark of distinction among 
any of them, and we are driven to find some other characteristic 
wherewith to account for the learned author’s division. The only 
distinction which he even indirectly suggests is the element of 
mutual assent, present in contractual obligations, but absent in 
all others. If, therefore, I have rightly grasped the author’s mean- 
ing in the phrase “ imposed by law,” it would seem that it is inade- 
quately used in this supposed classification and that the terms 
consensual and non-consensual are the more exact expression of 
his antithesis. On the other hand, the law may be considered as 
a source of legal obligations in contradistinction to the will of the 
parties, and that may be the meaning of the words, “ imposed by 
law.” This notion of the law as itself a source of obligation is not 
very definite and the author certainly does not expressly set it 
forth. It seems, however, to be hinted at in such a phrase as this 
“the obligation is imposed by operation of law, regardless of the 
consent of the defendant ;”? but since the author has used it with- 
out explanation, except as antithetically opposed to the notion that 
consent is a source of. obligation, and has evidently regarded the 
two as exhaustively dividing obligations in general, I am forced 
to believe that by obligations imposed by law no more is meant 
than obligations not resting upon consent. If that be so, then 
again an antithesis that would more clearly conform to his thought 
would be an antithesis between consensual and non-consensual 
obligations. 

It may be insisted, however, that the law is as valid a source of 
obligation as is the will of the parties and, therefore, equally valid 
as a criterion of classification, and that in spite of any evidence to 
the contrary, the phrase ‘‘imposed by law” may thus have a posi- 
tive content of meaning and not the merely negative or exclusionary 
content which I have indicated. The objection is certainly valid 
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and a consideration of this suggested meaning is therefore neces- 
sary. It brings us back, however, to the indefiniteness of the 
thought itself. How can the law be a source of obligation? It is 
conceivable of course that the law may impose obligations which 
have no reason outside of the law itself. Such an obligation 
would be a legal obligation, having its origin in the law, and in the 
law alone, and the law might then rightly be called the source of 
the obligation. Certainly there is no other source. But having no 
reason, such an obligation would be incapable of explanation and 
would have no more validity than the power of the government 
behind it. It would be in fact an arbitrary or tyrannical obliga- 
tion, and such obligations are not the subject-matter of jurispru- 
dence. This meaning of the phrase “imposed by law” in a sci- 
ence of jurisprudence therefore defeats itself and may be neglected. 
If, on the other hand, the law acts in each case with a reason, the 
relation of law to that reason differs in no respect from the relation 
of law to the will of the parties in the case of legal contractual 
obligations. The will of the parties is, with those obligations, 
nothing but the reason of the law. In other words, the reason 
must exist antecedently to the law and the law is but the sanction 
of society added to the inherent force of the reason. The result 
is then that the notion of the law as a source of obligation means 
nothing more than a sanction applicable to all obligations, consen- 
sual and non-consensual alike. By obligations imposed by law, there- 
fore, the learned author can intend only one of two things, either 
obligations carrying with them a legal sanction, that is, all legal 
obligations whatsoever, or else, as we have heretofore seen, a class 
of obligations marked only by the absence of the element of consent. 

Now, whichever of these two we take to be the meaning of the 
phrase “imposed by law,” we find the opposition between the 
two classes which the author has created to rest fundamentally on 
the presence or absence of mutual assent, with the result that the 
class in which the assent is absent, the class of obligations imposed 
by law, that is to say, resolves itself in essence into a mere resid- 
uary class, formed on a principle of exclusion and containing with- 
in itself no element of generic likeness. But such a class as we 
have seen is not a true class and is not valuable in scientific 
classification. 

The subdivision of obligations imposed by law into obligations 
to act and obligations to forbear is logical enough because it is 
exhaustive, action and forbearance being antithetical and per- 
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mitting no third supposition; but it falls to the ground with the 
failure of the prior and main division. There is no scientific ad- 
vantage to be attained in accurately dividing a mere heterogeneous 
mass. The futility of such an attempt is precisely exemplified in 
the following example, which I believe to be an accurate analogue 
to the suggested scheme of the learned author: Animals may be 
divided into those which are human and all other animals, and the 
latter may be again divided into those that are white and those 
that are colored. In this illustration it will be readily seen that if 
the class ‘all other animals” were a true genus, as, for example, 
the genus bear, white might readily become the true and scientifi- 
cally valuable mark of a species, as, for example, the white or polar 
bear, but that as it is, by reason of the insufficiency of the prior 
division, it has lost any such possible value. So it is with the 
distinction between positive and negative obligations. It is a dis- 
tinction which is applied to a class containing, for aught that 
appears to the contrary, many subdivisions and which may there- 
fore override the lines of subdivision. It may therefore on the one 
hand group many obligations which on closer inspection would be 
seen to be quite different and separately classifiable, and on the 
other may divide obligations which should not be divided. 
Assuming, however, that the subdivision into obligations to for- 
bear and obligations to act is possible of interpretation as a division 
along lines of inherent likeness, I yet incline strongly to the opinion 
that the class of obligations to act is after all in the learned author’s 
essential meaning not to be so interpreted, but is on the contrary, 
merely exclusionary. It is to be remembered that he was already 
furnished with the historical conception of torts as a class by 
themselves in which the duty was to forbear, and that conception 
was apparently his starting-point. A mere exclusionary process 
would therefore give him his second class of obligations, obliga- 
tions to act. Moreover an examination of the obligations which 
he includes within its limits discloses such a diversity of character 
as would inevitably suggest further classification, if his object had 
been to find elements of likeness. Finally his constant use of the 
process of exclusion as a method of argument lends probative force 
to the idea that it was his method of classification as well. If this 
be the correct interpretation of the learned author’s theory, as I 
believe it is, it follows that this suggested method of classification 
does not differ in any material aspect from that which I had my- 
self deduced from his arguments respecting individual obligations, 
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because in the last analysis both reduce themselves to the same 
method, the method of exclusion. - 

Whether these two theories as to the learned author’s classifica- 
tion, however, are or are not substantially identical, I submit not 
only that the arguments formally adduced by him in support of it 
are technically insufficient, but also that either theory is substan- 
tially unsound and unscientific. 


III. 


The main purpose of the treatise under review is to explain as a 
principle of jurisprudence the doctrine of unjust enrichment and 
thereafter to examine it in its various applications. The learned 
author does not attempt to justify it or to explain its origin. He 
assumes without argument that it is self-evidently true and also 
that it is valid as a juridical principle. This is untortunate, for 
weighty reasons may be adduced to prove that neither of these 
propositions is true. 

The learned writer thus states this principle: ‘No one shall be 
allowed to enrich himself unjustly at the expense of another.” ! 
Inasmuch as he is dealing with a proposition of law (using that 
word in its largest sense as including equity and meaning the 
whole power of the Courts to remedy wrongs), it is in no degree a 
perversion of his meaning to mark the fact more clearly by insert- 
ing the words “ by law” after the word “allowed,” so that the 
proposition will read: Vo one shall be allowed by law to enrich him- 
self unjustly at the expense of another. Indeed this addition is 
necessary to redeem the proposition from the charge of being 
ethical merely and not juridical. 

It is a valid criticism of the learned author’s phraseology that it 
does not, even as amended, fully convey his meaning. He has 
stated! that the obligation of which he treats is affirmative, not 
negative, requiring an active performance, not a passive forbear- 
ance, and it is by this mark that he distinguishes it from torts. 
His proposition on the other hand, the form into which he casts his 
juridical principle, is a mere prohibition, to which conformity is, 
as he says of torts, only forbearance. This point seems to have 
escaped him, for he does not define the active duty, leaving it, on 
the contrary, to be inferred by his readers. 

Taking the proposition as it stands, however, it is open to a still 
more fundamental objection. If it be true that no one shall be 
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allowed to enrich himself unjustly at the expense of another, it is 
also true that no acts whereby one does so unjustly enrich himself 
at the expense of another are allowed by law, or to state the propo- 
sition conversely, all such acts are by law forbidden. The proposi- 
tion may therefore be stated in this form: Acts whereby one unjustly 
enriches himsclf at the expense of another are forbidden by law. 
Now that which the law forbids is illegal. The very definition of 
illegality is the quality or condition of being in contravention of 
law. Our proposition may therefore undergo another transforma- 
tion and, still with no change of sense, become: Acts whereby one 
unjustly enriches himself at the expense of another are illegal. In 
this proposition the verb “enriches” states the doing of an act 
while the adverb “ unjustly ” qualifies it by stating the mode of the 
doing. To state the same act by a noun and to qualify it by the 
corresponding adjective is a common substitution and involves no 
change of meaning. To make such a substitution in the present 
case will give the proposition this form: Acts of unjust enrichment 
of one at the expense of another areillegal. But acts of unjust en- 
richment are acts vesu/ting in unjust enrichment and if the act is 
illegal, so is the result. Indeed it is almost tautological to say 
“acts of unjust enrichment,” for an unjust enrichment is itself an 
act. The proposition may then be reduced to its lowest terms as 
follows: The unjust enrichment of one at the expense of another ts 
illegal. It is extremely unlikely that the exact identity of this 
proposition with the proposition as enunciated by the author would 
be disputed, for it is apparent on the face of the matter; but I 
have been thus particular in setting out the various transpositions 
in order to avoid the possibility of error. The proposition as it 
now stands is in the normal form of a juridical principle, in which 
the subject should define a general class of acts and the predicate 
should define their juridical quality. Now it is to be noted that in 
the present form, as well as in all the transmutations, the word 
“unjust” is of the essence. It is not true that a man may not en- 
rich himself at another’s expense, because that he may, legally and 
rightfully and intentionally. Thus it requires no authority to prove 
that an innocent purchaser for value may enforce against the maker 
a promissory note which after the purchase he learns to have been 
procured by fraud and imposition. That is enriching himself at 
the expense of the maker, but the enrichment is neither unlawful 
nor unjust. It is necessary, therefore, to consider the meaning of 
this word unjust. 
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It is generally conceded, and it is undoubtedly true, that the 
forum of the law is not of equal jurisdiction with the forum of the 
conscience, and that some acts may be ethically unjust which are 
yet permissible in law. Unjust acts may be therefore either unjust 
and legal or unjust and illegal. This difference may be indicated 
in our proposition, which will then take on either of these two 
forms : — 

1. The unjust and /ega/ enrichment of one at the expense of 
another is illegal. 

2. The unjust and z//ega/ enrichment of one at the expense of 
another is illegal. 

In the first of these two propositions, if it be laid down asa 
principle of jurisprudence, the law is made to characterize the act 
according to its standards in one way in the subject, that is, to 
declare it legal, and to characterize the same act by the same stan- 
dards in a contradictory way in the predicate, that is, to declare it 
illegal. The word “unjust” does not in any way relieve the con- 
flict between subject and predicate, and may therefore be neglected. 
The first proposition then reduces itself to a contradiction in terms. 

The second proposition is obviously true. An illegal enrichment 
is of course illegal. Such a proposition, however, subserves no use- 
ful purpose. It is like the equation in mathematics, A=A, from 
which no deduction can be drawn, being in truth only a seeming 
equation. There are not in fact two objects which are equated, 
because the apparent equation means only that the thing equals 
itself, that is, there is only one object of contemplation. Sucha 
proposition is entitled in logic an identical proposition and is 
recognized as true, but also as logically valueless. It is a truism, 
rather than a truth. 

The proposition, therefore, with which the learned author began, 
No one shall be allowed to enrich himself unjustly at the expense 
of another, reduces itself according to the interpretation of the 
word “unjustly,” either to a contradiction in terms or else toa 
mere identical proposition, and in either case cannot ever be a true 
principle of jurisprudence. The first form of the proposition, being 
a contradiction in terms, self-evidently cannot become such a prin- 
ciple. The second is equally valueless, but for the different reason 
that no conclusion can ever be drawn from an identical proposition. 
This can be demonstrated in the present instance if an attempt is 
made to use the proposition as a guiding principle or reason of 
deciding any particular concrete case. 
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In any controversy in which the proposition can be referred to 
as a guide to its decision, one of the parties to it alleges the exist- 
ence of a state of facts from which he draws the conclusion that 
the other or one of the others has been unjustly enriched at his 
expense, and he claims appropriate relief. The opposing party 
denies the allegations or disputes the conclusion to be drawn from 
them. If the decision of the controversy be in favor of the alleging 
party, it is clearly no answer to the defeated party to say that he 
is défeated decause he has been unjustly enriched at the other’s 
expense. So to answer would import into the reason the very 
matter in dispute, which is a clear begging of the question. Simi- 
larly, if the decision be against the alleging party, it is no answer 
to him to say that.he is defeated because the other has not been 
unjustly enriched at his expense. The matter in dispute is again 
drawn into the reason and there is another begging of the question. 

In either case the proposition is not areason at all. That is the 
very vice of the petitio principiz, which, more or less plausibly, pur- 
ports to give a reason, but fails. It is a mere repetition of a prior 
assertion and is but one form of an identical proposition. To use 
the proposition therefore as a reason is only to say, The plaintiff 
ought to recover, because he ought to recover, or to say, The 
defendant ought to prevail because he ought to prevail. 

There is only one other way in which the proposition can, even 
in appearance, be given as a reason or put to practical use and that 
is by ascertaining the reason why the acts in question are just or 
unjust and then ascertaining the obligation of the parties by the 
standard of justice so obtained. In that event, however, the real 
reason of deciding is, not the proposition, but this extrinsic stand- 
ard. This is true, even if the proposition be used as a sort of 
middle term, in actually rendering the reason. Thus to say to the 
defeated party, when the decision of the controversy is against him, 
that he is unjustly enriched at the other’s expense because (to 
take an example) he has obtained money from the other by a 
false statement of fact, is merely to import an unnecessary term. 
It is in effect to say, you ought to be defeated because you ought 
to be defeated because you obtained money by false pretences. 
Resorting again to the simile of an equation, it is like saying, 
A=A=B. The middle term in both cases is unnecessary and 
should be neglected as not actually used. 

If the argument has so far proceeded correctly, it follows that the 
doctrine of unjust enrichment, even in its most valid statement, is 
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incapable of a real application as a principle of jurisprudence, and 
that if the attempt is made so to use it, the attempt results either 
in begging the question or else in a more or less conscious resort 
to some other and extrinsic principle. An examination of the 
treatise under the review is an empirical proof of the justness of 
this conclusion. In each discussion one or the other of these two 
errors is exemplified. Thus the former is illustrated in the follow- 
ing passage}; — 


“In Farmer v. Arundel? the plaintiff sought to recover money which 
he had paid the defendant for the support of a pauper, supposing that 
the defendant, who had supported the pauper, had a right to call upon 
him for reimbursement. It was held that regardless of the defendant’s 
right to demand payment, there could be no recovery, since it was not 
against conscience for the defendant to retain the money so paid. De 
Grey, C. J., said: —* When money is paid by one man to another on a 
mistake either of fact or of law, or by deceit, this action will certainly lie. 
But the proposition is not universal that whenever a man pays money 
which he is not bound to pay he may by this action recover it back. 
Money due in point of honor or conscience, though a man is not com- 
pellable to pay it, yet if paid, shall not be recovered back, as a bona fide 
debt, which is barred by the statute of limitations. . . . 

“¢ Admitting, therefore, that the money could not have been demanded 
by the defendant (which it is not now necessary to decide), yet I am of 
the opinion that it is an honest debt, and that the plaintiff having once 
paid it shall not by this action, which is considered an equitable action, 
recover it back again.’” 


If this passage is analyzed, it will appear that the only reason 
stated by the learned author is that it was “ not against conscience” 
for the defendant to keep the money, and that the only reason 
stated by the Chief Justice is that “it was an honest debt.” The 
sum and substance of these reasons is only this, that the plaintiff 
ought not to recover. Was not this the very matter in issue, and 
did the plaintiff receive a sufficient answer, or any answer at all, to 
his arguments to the contrary? 

The following passage illustrates the reference to extrinsic 
principles ® : — 


“This suggestion [not now material] presents for consideration the 
theory upon which a plaintiff who has a right to sue for a breach of con- 
tract is allowed to sue in indebitatus assumpsit. If this right is to be 





1 Page 43] 2 2 Wm. BI. 824. 3 Page 299. — The italics are mine. 
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given a plaintiff, it would seem to be for the reason that the defendant 
should not be allowed to blow hot and cold, and to profit by a contract 
the burdens of which he refuses to perform. The obligation imposed by 
law in such a case then should be that the defendant make restitution in 
value to the plaintiff of that which he received. Ox no other theory can 
the count for money had and received which does not sound in damages be 
maintained.” 





































This is an excellent statement of the obligation of restitution 
upon a breach of contract. The obligation is explained, however, 
not by the doctrine of unjust enrichment, but rather by the propo- 
sition that the defendant cannot occupy two inconsistent positions 
at one and the same time, that is, that having by his refusal to 
perform denied his obligation, and the plaintiff having accepted 
the situation by demanding back the consideration paid, by the act 
of both parties the contract is rescinded, and the defendant cannot 
alone, without the plaintiff's consent, reinstate it. 

I desire to redeem myself from the charge of disputing about 
unessentials. It is a pity that logical accuracy should ever be 
deemed a matter of small moment; but beyond a doubt it is often 
so regarded. Apart from any question of logical accuracy, how- 
ever, a decision which begs the question is a decision without a 
reason, which, even if right in the particular case, may become 
through its force as a precedent the source of grave error. No- 
body can count the evil results of our right decisions wrongly 
reasoned. The chance, however, of achieving truth by means of 
error is remote, and the requirements of practical justice demand 
that a doctrine of such wide application as that under discussion, 
should be rigorously and severely tested. 





IV. 


We have seen, if the argument is so far valid, that the doctrine 
of unjust enrichment is either a contradiction in terms or an iden- 
tical proposition ; and that in either case, it is inapplicable to the 
decision of a concrete controversy as a principle of jurisprudence. 
We have further found that if the attempt to apply it is actually 
made, the attempt results either in a begging of the question or in 
a reference to some other and logically anterior principle which 
thereby becomes the real reason for deciding, while the doctrine 
itself is to be rejected as a redundant link in the chain of reason- 
ing. From this dilemma the learned author never quite escapes, 
as indeed he could not, so long as he retained his original assump- 
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tion of the validity of his proposition. The gravity of this error 
should not be underestimated; but at the same time it is but just 
to the author to point out that in the majority of his discussions, 
and even in the wording of his general principle, he has referred, 
implicitly or explicitly, to a logically prior principle, and that in a 
criticism of his work upon the merits, full account of that princi- 
ple should be taken. Now the sound thesis and the one upon 
which Professor Keener really built I conceive to be this: that 
there is a remedy, differing from, but alternative with, damages, 
granted by courts of law upon legal wrongs; that the process of 
reasoning by which the right to this remedy is established varies 
with the original right that is violated; but that, the remedy being 
established in the case of each right, it can be shown that it is 
quantitatively identical in all cases, and can, therefore, be conven- 
iently called by a single name. For this remedy restitution seems 
to be the most apt designation. Justice to the learned author, 
as we have seen, requires that in addition to the formal criticisms 
which have been urged against his treatise, there should be a 
further discussion of this thesis, and in the remaining pages of 
this article, therefore, I shall venture to offer a theory of restitu- 
tion and then to criticise the author’s theory by that as a standard. 
What, then, is the remedy of restitution ? 
‘ Everett V. Abbot. 
New York, 1896. 
(To be continued.) 
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LIABILITY OF MASSACHUSETTS STOCK- 
HOLDERS IN FOREIGN CORPORATIONS. 


HE liability of a Massachusetts stockholder, in a corporation 
organized in another State, to the creditors of the corpo- 
ration has been directly passed upon by the Supreme Court of 
Massachusetts in some half-dozen cases. It has been discussed in 
various dicta of as many more cases. The first and leading case 
is that of Erickson v. Nesmith,! which came before this court in 
two different forms, and was subsequently brought before the 
Supreme Court of New Hampshire. A creditor of a corporation 
organized under the laws of New Hampshire sought to enforce a 
personal liability for debts of the corporation against a stockholder 
in Massachusetts, by an action of contract in the Massachusetts 
courts. The statute of New Hampshire creating the liability pre- 
scribes that “all legal proceedings hereafter commenced against 
any individual stockholder in any corporation in this State for the 
collection of a debt against said corporation shall be by a bill in 
chancery and not otherwise.” 

The Massachusetts court, in sustaining a demurrer to the decla- 
ration, said that the laws of a foreign State operate here only by 
comity. Our courts “will not suffer foreign laws or statutes to 
work injury or injustice upon [our] own citizens, nor permit [our] 
tribunals to be used for the purpose of affording remedies which 
are denied to parties in the jurisdiction of the State that enacted 
the law. . . . The liability on which the present action is founded 
is created solely by the statutes of the State of New Hampshire.” 

Subsequently the same plaintiff brought a bill in equity, in be- 
half of all creditors who wished to join, against the same defendant 
and any other Massachusetts stockholders, to enforce the same 
liability. The Massachusetts court sustained a demurrer to this 
bill also, for the reason that they had no jurisdiction that would 
reach such a corporation, out of this Commonwealth and having 
no assets here, or the creditors or stockholders residing elsewhere. 
The purpose of the statute was that the court should “hear and 
adjust all conflicting questions as to the indebtedness of the cor- 





1 15 Gray, 221; 4 Allen, 233; 46 N. H. 371. 














STOCKHOLDERS IN FOREIGN CORPORATIONS. 229 


poration who were stockholders, and what were the equities be- 
tween them.” 

Such was the interpretation of the statute by the New Hamp- 
shire court in the case of Hadley v. Russell! That interpretation 
should be followed in this State. ‘When the statute creates a 
right and prescribes a remedy, that particular remedy and that only 
can be pursued.” These two decisions of Erickson v. Nesmith 
were approved in New Hampshire when the same plaintiff brought 
a bill there to enforce the same liability, joining all the creditors 
and stockholders. 

The principles upon which these decisions were based seem to 
be the following : — 

1. The stockholder’s liability is created solely by statute. 

2. The particular remedy prescribed by that statute must be 
pursued. 

3. The courts of Massachusetts will not permit such foreign 
statutes to work injustice to our own citizens. 

4. Such statutes can operate here only by comity. 

These principles have been adhered to in succeeding cases, and 
are submitted as a statement of the law of Massachusetts to-day. 

The foundation of the stockholder’s liability to the creditor is of 
course contractual. This was nowhere stated by the Massachu- 
setts court in the decisions of Erickson v. Nesmith, but was un- 
doubtedly assumed. It was, however, distinctly stated in the case 
of Hutchins v. N. E. Coal Mining Co.,? a case decided in the same 
year as the second of those cases. There the court say: — 


“The right of creditors to recover a judgment against a corporation for 
the amount of their debts, and to take out execution on which, in certain 
contingencies, the private property of stockholders might be taken, was 
one of the attributes or properties of its legal existence, by virtue of its 
charter, of which it did not and could not divest itself by entering into 
contracts in other States. On the contrary, such contracts must be pre- 
sumed to have been made with reference to this very liability. Certainly 
the corporation and its stockholders are estopped from denying it.” 


This was a case where a creditor, living without the State, 
brought suit to enforce in our courts the liability of resident 
stockholders in 2 Massachusetts corporation. This he was per- 
mitted to do. This case dealt with the rights of a foreign creditor 
of a Massachusetts corporation. 





1 40 N. H. tog. 2 4 Allen, 580, 583. 
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The next attempt to enforce here the liability of a stockholder 
in a foreign corporation was made by a creditor of a New York 
corporation. An action in contract was brought under the pro- 
visions of the New York statutes, making the “trustees” of a 
company liable for its debts in case a report of the condition 
of the company was not filed within twenty days after January 
Ist in each year. The plaintiff was not permitted to recover.! 
Two chief grounds were assigned for the decision: first, that the 
New York statute was penal in its character, and so could not be 
given extra-territorial operation nor enforced by comity ; second, 
because the plaintiff's claim was outlawed under the terms of that 
statute, and the defendant’s liability had ceased to exist in New 
York. 

The first reason given was based upon the decisions of the New 
York court construing the statute as a penal statute; but this 
construction seems to have been reversed by the later decisions of 
that court, and is at variance with the decisions of the United 
States Supreme Court.2, On that ground a different result might 
be anticipated to-day. The second reason given for the decision 
was conclusive in that case, as the plaintiff had not brought him- 
self within the terms of the remedy provided by the New York 
statute. 

In New Haven Horse Nail Co. v. Linden Spring Co.,’ the law 
of Connecticut was involved. A bill in equity was brought by a 
creditor of a Connecticut corporation against the corporation, as 
having its usual place of business in Boston, and against the in- 
dividual stockholders, who were all citizens of Massachusetts. 
The bill alleged that “ under the laws of Connecticut, according 
to the ordinary rules of equity, and independently of any statute, 
if a stockholder has not paid up the face value of his stock in full, 
he can, upon the insolvency of the corporation, be made personally 
and directly liable” to a creditor thereof. 

This allegation was interpreted by the court to mean that the 
alleged obligations of the subscribers to stock is “ independent 
of any statutory or penal liability which is expressed in terms.” 
It is derived from the relation of the stockholder to the corpora- 
tion under the laws of Connecticut. “It is of a peculiar character, 
involving the organic law by which the corporation is created, and 





1 Halsey v. McLean, 12 Allen, 438. 
2 Flash v. Conn, 109 U. S. 371; Huntington w. Attrill, 146 U. S. 657. 
3 142 Mass. 349. 
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requiring local administration.” The court declined to take juris- 
diction of the bill. The bill did not set out a statutory liability, 
but claimed that equity jurisdiction existed under such circum- 
stances by the law of Connecticut. The Massachusetts court say, 
in effect, that this is such an unusual ground of equity jurisdiction, 
and depends so much upon the law governing the creation of cor- 
porations in Connecticut, that it is justified in declining to take 
jurisdiction, There was no judgment against the corporation prior 
to bringing the bill, and the law of Connecticut was not set out 
with adequate allegations. To enforce a bill founded on such 
grounds, which were no foundation for equity jurisdiction under 
the law of Massachusetts, would be an injustice to the citizens of 
Massachusetts who were made defendants. No statute of Con- 
necticut was actually invoked by the plaintiff, or considered by the 
court. 

Under the decisions discussed in the foregoing pages, the policy 
of the Massachusetts courts seemed to be established, denying the 
right of creditors of foreign corporations to enforce here a statutory 
liability against resident stockholders. It was so regarded by the 
Massachusetts Supreme Court, as appears from the following dic- 
tum in the case of Smith v. Mut. Life Ins. Co: “ No proceed- 
ing at law or in equity will lie to enforce the individual liability for 
corporate debts imposed upon officers or stockholders by the laws 
of another State in which the corporation is established.” 

But this was not the inevitable or logical conclusion from the 
cases decided. The principles laid down by the court in those 
cases seem perfectly sound. No case had been presented where 
the remedy prescribed by the statute creating the corporation was 
such as could be availed of in Massachusetts; it was too much to 
say, though, that no such case ever could be presented. This was 
later the conclusion of the court, as appears in a dictum in a sub- 
sequent case, Post & Co. v. Toledo R. R.,? when they say :— 


“The difficulty which courts find in dealing with foreign corporations 
in matters relating to their internal affairs and management, the impossi- 
bility of compelling persons to perform their obligations, unless either the 
bodies or the property of such persons can be attached, the intimate re- 
lations existing between the States of the United States, and the well 
known fact that corporations are frequently organized by the citizens of 
one State under the laws of another and the principal offices of the cor- 





1 14 Allen, 336, 342. 2 144 Mass. 341, 344- 
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poration kept in a State other than that of their creation, all induce us 
to give whatever aid the principles of law permit to persons who are en- 
deavoring to enforce the obligations which attach to stockholders in 
foreign corporations.” 


Such was the status of this question, when the case of Bank of 
North America v. Rindge! was decided. In this case the plaintiff 
was a corporation of the State of New York, and a creditor of a 
Kansas corporation. The defendant was a resident of California, 
who, being found in Massachusetts, was sued here in an action of 
contract, as a stockholder in the Kansas corporation. The plain- 
tiff undertook in the declaration to state the law of Kansas re- 
specting such a stockholder’s liability ; but failed to state the law 
clearly or fully. The court sustained a demurrer to the declara- 
tion in the following language : — 


“Limiting our decision to the facts now before us, it is this. That a 
resident of the State of New York cannot maintain in the courts of this 
State an action against a resident of the State of California, to establish 
his personal liability as a stockholder of a corporation organized in the 
State of Kansas, and having no place of business in this State, for a debt 
of that corporation to the plaintiff, under laws of Kansas such as are set 
forth in the declaration, providing for a certain special and limited liability 
on the part of stockholders, when no judicial proceedings have been taken 
in Kansas to ascertain and establish the liability of the defendant as such 
stockholder.” 


The court further stated several particulars in which the law of 
Kansas was not set out in the declaration, and added : — 


“Tt is to be regretted that we are not at liberty to determine the case 
upon an examination of the statute of Kansas, with the assistance of any 
construction which may have been put upon it by the courts of that State. 
But we must take the case as the parties present it to us.” 


Great emphasis was thus laid upon the principle that the law 
of another State is a matter of fact in the courts of Massachusetts, 
and must be proved or pleaded like any other fact. In the light 
of that principle, however, the decision seems manifestly correct. 
The defendant in this case owed the plaintiff no obligation by the 
common law or the statutes of Massachusetts. Apart from the 
Kansas statutes creating the liability, the defendant had made no 
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contract with the plaintiff. Therefore the plaintiff, in not setting 
out the Kansas law in its declaration, failed to state a legal cause 
of action. 

The court did not proceed on the ground that the suit was to 
enforce a penalty, or was opposed to the policy of our laws, but 
distinctly repudiated such grounds for the decision. It did, how- 
ever, reiterate the ground stated in former decisions, that this was 
a case “in which complete justice can only be done by the courts 
of the jurisdiction where the corporation was created.” 

This decision still left open the possibility of an action in-our 
courts, under a statute providing a remedy that was transitory, © 
upon a declaration stating fully all essential points of law regard- 
ing the statute, with the interpretation of that statute by the 
courts of the State where it was enacted. 

The Massachusetts Supreme Court in a recent decision has 
sustained such a declaration, and overruled the defendant’s de- 
murrer. In the case of Hancock National Bank v. Ellis,! the court 
construe the declaration as follows : — 


“Tt is averred, in substance, that under the statute of Kansas, as in- 
terpreted by the decisions of the Supreme Court of that State, the liability 
of the defendant as a stockholder is a contractual liability, and arises 
upon the contract of subscription to the capital stock made by the de- 
fendant in becoming a stockholder, and that in subscribing to said stock 
and becoming a stockholder he thereby guaranteed payment to the credi- 
tors of an amount equal to the par value of the stock held and owned by 
him, which should be payable to the judgment creditors of said corpo- 
ration who first pursued their remedy under the statute; and that an 
action to enforce said liability is transitory, and may be brought in any 
court of general jurisdiction in the State where personal service can be 
made upon the stockholders.” 


The court again states the principle, that the stockholders’ 
liability must be determined according to the law of Kansas, as 
that law is set out in the declaration. If that law is accurately 
stated, then jurisdiction exists here to enforce the liability like 
other debts. The court also calls attention to the fact that the 
case stated in the declaration is different from any case heretofore 
presented to it, and sets forth a liability “as upon a contract which 
is suable anywhere.” This is undoubtedly the determining prin- 
ciple in the case, that the remedy prescribed by the Kansas stat- 
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utes for enforcing the stockholders’ liability is an action of con- 
tract to be brought against the stockholders severally. As such, 
it can be enforced anywhere. That is the interpretation of the 
Kansas statutes by the Kansas Supreme Court, and that is bind- 
ing upon all other courts. 

In the light of these later decisions, therefore, the following 
principles should be added to those already deduced as govern- 
ing our courts in these cases, in order to frame a successful 
declaration. 

5. The laws of the State creating the liability, both the statute 
law and the judicial interpretation thereof, must be pleaded as facts. 

6. The remedy prescribed by such laws must be transitory. 

Although it is generally stated that the statutes of other States 
creating a stockholder’s liability can operate in Massachusetts 
only by comity, it may be that such statutes have a stronger claim 
for recognition here. It may be that they come within the pro- 
tection of the United States Constitution, Art. IV. Sec. 1, which 
provides that “ Full faith and credit shall be given in each State 
to the public acts, records, and judicial proceedings of every other 
State. And the Congress may by general laws prescribe the 
manner in which such acts, records, and proceedings shall be 
proved, and the effect thereof.” It was said by Waite, C. J., in 
Chicago & Alton Ry. v. Wiggins Ferry Co.,! that this clause 
“implies that the public acts of every State shall be given the 
same effect by the courts of another State that they have by 
law and usage at home.” The cases of Huntington v. Attrill,? 
Glen v. Garth,’ and Flash v. Conn, would seem to support that 
contention. 

It may be also that such statutes as those of Kansas come 
within the meaning of section one of the Fourteenth Amend- 
ment to the United States Constitution, which provides that “No 
State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States.” 

Inasmuch, however, as the Supreme Court of Massachusetts 
now seems ready to take cognizance of such cases by comity, 
when they are properly presented, it is unnecessary to invoke the 
aid of tue United States Constitution. 

William Reed Bigelow. 


Boston, 1896. 
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THE Law ScuHoot. — The following table shows the registration in the 
School on November 15th for eight successive years : — 


1889-90 1890-91 ne 1892-93 1893-94 1894-95 1895-96 1896-97 
2 9 


Third year 50 44 4 69 6 8 93 
Second year 59 73 112 119 122 135 138 179 
First year 36 10! 142 135 140 172 224 169 
— *. | | 2 ae ae ee 
Total 254 279 363 394 351 402 467 472 


The new requirements for admission are now in force for the first time, 
with a most gratifying result. Counting specials, 176 of the men who 
enter this year are eligible for regular standing under the new rules, as 
against 178 last year. On the other hand, there are but 24 among those 
entering who are not entitled to regular standing, while last year there 
were 53. The falling off shown in the table is, therefore, practically 
confined to the class of men against whom the new rules are aimed. 
The third year class, it will be noticed, is slightly smaller than last 
year. The actual percentage of second year men not returning is 36, 
as against 30 last year, 34 and 44 respectively in the two years preceding. 
The second year class fares better. Only 23 per cent of its members 
fail to return, as against 28, 24, and 27 respectively in the three years pre- 
ceding. These figures, which would seem to indicate that a third year 
of study is even now not regarded with favor, are to be explained by 
reference to the hard times, for, while not looked upon as absolutely 
essential, a third year is coming to be more and more regarded asa great 
advantage. ‘he above percentages are not based on the total regis- 
tration as shown in the tables, for men admitted to advanced standing 
are of course included there. The number of these men has steadily 
decreased until this year there are none. 
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Below are given the usual tables showing the sources from which 
seven successive classes have been drawn, both as to previous college 
training and as to the geographical districts from which the students 
have come : — 


HARVARD GRADUATES. 
From Mas- NewEnglandoutside Outside of New 


Class of sachusetts, of Massachusetts. Englan Total. 
1893 34 I 19 54 
1894 30 2 17 49 
1895 32 4 13 49 
1896 23 7 17 47 
1897 27 2 15 44 
1898 42 I 25 68 
1899 45 6 19 70 


GRADUATES OF OTHER COLLEGES. 
From Mas- NewEnglandoutside Outside of New 


Class of sachusetts. of Massachusetts. England. Total. 
1893 5 9 21 3B 
1894 - 20 38 65 
1895 8 14 30 52 
1896 14 II 4 70 
1897 9 12 5 a 
1898 19 23 62 104 
1899 21 12 45 78 

Ho.p1nc No DEGRER, 
New England Outside 
From Mas- outside of of New Total. Total of 

Class of sachusetts. | Massachusetts. England. Class. 
1893 4 I 7 12 IOI 
1894 20 I 10 31 142 
1895 16 3 14 33 135 
1896 10 4 9 23 140 
1897 26 7 16 49 170 
1898 25 2 2 3 52 224 
1899 II 2 21 169 


The following thirty-five colleges have conferred their first degrees 
on members of the entering class, the figures indicating the number of 
men from each college, where more than one: Amherst (9), Yale (9), 
Princeton (7), Brown (6), Bowdoin (4), Leland Stanford (4), Bates (3), 
Cornell (3), De Pauw (3), Dartmouth (2), Knox (2), Mass. Institute 
of Technology (2), Union (2), University of Alabama, Boston College, 
University of California, University of Chicago, Colgate, Dalhousie, 
Georgetown, Hillsdale, Holy Cross, Iowa, Johns Hopkins, Lake Forest, 
Louisiana, McGill, Middlebury, Oberlin, Ohio State University, Trinity, 
Vanderbilt, University of Vermont, Williams, and North Western. 

A significant fact, showing a continued increase in the earnestness of 
the men who come to the School, is that the percentage of men with- 
drawing or not taking examinations very steadily decreases. Last year 
but eight per cent of the first year and three per cent of the second year 
men were placed in this list. 





PREFERENCE OF VETERANS IN THE MASSACHUSETTS CIVIL SERVICE. — 
The Supreme Court of Massachusetts, having disallowed as clearly un- 
reasonable the proposition that any veteran, however unfit, must have 
any office, however necessary its duties might make fitness (Brown v. 
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Russell, 166 Mass. 14; see 10 HARVARD Law REVIEW, 119), the Legisla- 
ture has tried again. That it should do this so promptly suggests the 
spirit of Mr. Theodore Roosevelt’s contemporary in the New York Legis- 
lature who “did his best not to allow the Constitution to come between 
friends ”; but it has this difference, that a real and satisfactory attempt 
has been made to avoid the faults which vitiated the earlier law, and the 
result seems to be a preference which can honorably be advocated and 
justified. And such is the opinion of the majority of the Supreme Judi- 
cial Court which the Legislature has obtained on the validity of the new 
law (44 N. E. Rep. 625). 

“The General Court may have been of the opinion,” say the majority 
of the court, “that a person who had served in the army. . . would be 
likely to possess courage, constancy, and habits of obedience and fidelity, 


which are valuable qualifications for any public office or employment.” . 


Whether this is in fact the intention, and will in fact be the result of the 
law, are questions which are not for any court to decide, and questions 
which the majority rightly do not take up. It would seem that the 
minority (Allen, Lathrop, and Barker, JJ.) put it too strongly when they 
say that the new law (chapter 517 of 1896) ‘‘ involves a compulsory dis- 
regard of actual fitness.” The distinguishing and saving difference of 
the new law is that every appointee, be he veteran or no, must pass his 
examination ; he must exceed that minimum which the Civil Service 
Rules fix as a sufficient test of knowledge. Then, and then only, the 
very arguable proposition that his service may help to fit him is to come 
into play. Whether or no one approves such a law, it would seem to be 
well within the bounds of any liberal interpretation of the Massachusetts 
Constitution. There is indeed one section of the new law (§ 3) which 
would make it possible for an appointing officer deliberately to disregard 
his duty ; but the court having determined that with a proper construc- 
tion it merely leaves the responsibility with him, without requiring him 
to consider anything but capacity, the section is as easy to sustain as the 
rest, whatever loopholes it may have been meant to leave. 





CERTAINTY AS A FORMAL REQUISITE OF NEGOTIABLE PAPER. — Two 
cases recently decided on the same day by the Supreme Court of Michi- 
gan afford excellent illustrations of the sort of certainty that is to-day 
regarded as requisite in negotiable paper. In Brooke v. Struthers, 68 
N. W. Rep. 272, a provision in a mortgage, that, if the mortgagor should 
leave any taxes unpaid for thirty days, such taxes and the principal and 
interest of the note accompanying the mortgage, should at once become 
payable, was held to render the note non-negotiable. In Wilson v. 
Campbell, Ibid. 278, under similar circumstances, the note was held to be 
negotiable, because, at the time of its execution, there was a statute 
in existence requiring the mortgagor to pay the taxes, and hence the 
stipulation in the mortgage added nothing to the amount payable on 
the note. 

That a note and a mortgage executed at the same time must be con- 
strued together, is well settled. Daniel on Negotiable Instruments, 
§ 156. The two cases are distinguishable only on the ground that the 
element of uncertainty in the amount payable on the note, which existed 
in the first case, was not present in the second. In uncertainty of the 
time of payment, the cases are alike. As an original question of princi- 
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ple, this uncertainty should have rendered both notes non-negotiable. 
When the time of maturity depends on extraneous facts, and cannot be 
ascertained from the face of the note, difficulties arise which are readily 
apparent. But these difficulties have had little or no weight in the courts 
of America and England. Such common instruments as demand notes 
are open to objection on this ground. Analogous to the Michigan cases 
under discussion is a series of decisions, beginning with Car/on v. 
Kenealy, 12 M. & W. 139, and including the recent cases of Merrill v. 
Hurley, 62 N. W. Rep. 958 (S. Dak.), and Stark v. Olsen, 63 N. W. 
Rep. 37 (Neb.), which establish that where the principal or interest of 
a note is made payable in instalments, with a provision that the face of 
the note shall become due in case of default in the payment of any 
instalment, the note is not rendered non-negotiable. It would seem, 
therefore, to be too late to object to a note on the ground that inspection 
will not reveal whether or not it is overdue. The doctrine that it is suf- 
ficient if the instrument is payable at a time that must certainly come, 
is now firmly established in our law. There is, to be sure, one class of 
cases, of which Smith v. Marland, 59 Iowa, 645, is an example, that 
seem in reality inconsistent with this. But the doctrine is not expressly 
repudiated, for the courts rest their decisions on the ground of uncer- 
tainty in the amount payable on the notes. Uncertainty of this sort is 
as fatal to negotiability to-day as ever, notwithstanding the recognition 
of notes providing for payment of attorney’s fees, cost of collection, etc. 
Those cases where the additional promise is merely to facilitate collec- 
tion go as far as is justifiable. Although Brooke v. Struthers, supra, has 
been criticised as resting on narrow grounds, and as being at variance 
with modern business methods, it seems to have been an entirely cor- 
rect decision under the present state of the law. 





Common Law PLeapinc. — “ And, so long as written pleadings remain, 
the best masters of the art will be they who can inform the apparent 
license of the new system with that spirit of exactness and self-restraint 
which flows from a knowledge of the old.” Thus, in his address to the 
American Bar Association at Saratoga last summer, Sir Montague Cracken- 
thorpe, Q. C., spoke with reference to the utility of the study of common 
law pleading, swept away in the wave of legal reform, which resulted in 
the English Judicature Act of 1873. Since that time the matchless pre- 
cision of the old system, the growth of centuries of legal experience, has 
been replaced by a looseness of which the chief effect is to put a pre- 
mium on ignorance and sloth. Common law pleading was the mill of 
justice in which an undefined, obscure mass of fact was ground down to 
clear and distinct issues. All the parts of this admirable machinery, 
each logically developed to this single end, worked in harmony to its 
accomplishment. In consequence, the court could ascertain the steps of 
law by reference to an intelligible record, the counsel each knew exactly 
what he must stand ready to prove, and the jury were required to hear 
evidence only on the definite issue of fact reached. 

In the hands of those who understood it, the system was infallible in 
attaining the purpose for which it existed. If all who brought causes to 
trial had possessed a proper acquaintance with this branch of law and a 
reasonable mental alertness, it would never have been hinted that plead- 
ing was a means of turning the decision of a question from “ the very 
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right of the matter” to immaterial points. But pleaders of inferior and 
slovenly mental disposition suffered themselves to be misled, deliberately 
it is to be feared, by their more acute brethren; and the popular mind 
came to consider the whole system a mere series of traps and pitfalls 
for the unwary, — an impediment to justice that must be abolished. In 
truth, even these evils might well have been remedied by allowing free 
liberty of amendment, and reducing to a moderate sum the costs payable 
on the grant of such privilege. Those concerned in reform movements, 
however, often lose sight of their real object in a feverish anxiety to “ cut 
deep” and at once; and this explains why the system for bringing a 
cause to trial in convenient and exact form was discarded. There can be 
no question that the study of common law pleading affords refined and 
keen intellectual exercise, and those who believe that “ order is Heaven’s 
first law” will insist, with Sir Montague Crackenthorpe, that it is still of - 
practical benefit. 





THE SELDEN Society. — If the plan should meet with sufficient encour- 
agement and support, the Selden Society may undertake a complete 
edition of the Year Books. The Secretary and Treasurer for the United 
States, Mr. Richard W. Hale, of 10 Tremont Street, Boston, would be 
glad to receive any expressions of American opinion on the subject 
which might help in determining the course of the Society. 

Proofs of parts of the Society’s volumes on Early Equitable Records 
and Admiralty Records (the second volume on the latter subject) are 
already on this side of the water; but it is difficult, as usual, to fix any 
certain date for final publication. Some of the early equity cases show a 
curious resemblance to the recent use of injunction proceedings in the 
demands which are made on the chancery power for the preservation of 
the peace. Ina case of A. D. 1410, the petitioners allege “that the said 
William Ralph and Thurston [defendants] and others of their assent and 
covin have so seriously menaced the said suppliants from day to day 
of life and limb that they dare not pass their town nor work in the office 
that they have to do to the use of our said Lord the King nor about their 
own business for fear of being killed or murdered by the said evildoers.” 
This is of course nothing new about early equity, but it comes at a time 
when the comparison naturally occurs to one. ‘There is also a bill to en- 
join a libel against a clergyman on the (seeming) ground of irreparable 
evil to the Holy Church. Among the Admiralty proofs may be found a 
plea of deviation to a policy of insurance in 1547. ‘There is every indica- 
tion of two interesting volumes. 





PHYSICAL SUFFERING RESULTING FROM MENTAL SHOCK. — A decision 
of high authority has recently been added to the controversy started by 
the case of Victorian Railways Commissioners v. Coultas, 13 App. Cas. 222, 
concerning what is generally and improperly known as “mental suffer- 
ing.” Last June the English Court of Appeal held that a plaintiff who 
became physically incapacitated for work through mental excitement and 
fright could recover under the terms of a policy insuring him “ absolutely 
for all accidents, however caused, occurring . . . in the fair and ordinary 
discharge of his duty.” Pugh v. London, Brighton, and South Coast Raitl- 
way Co., [1896] 2 Q. B. 248. Lord Esher, M. R., expressly distinguished 
the Coultas case (supra), and properly,in so far as that was an action 


32 




















































= 
















240 HARVARD LAW REVIEW. 


based on negligence ; but it is evident, nevertheless, that the decision of 
the Court of Appeal necessarily repudiates the main proposition on which 
the reasoning of the Privy Council rested. The proposition was that 
there can be no legal causal connection between a mental shock and the 
physical injuries which may ensue. It is submitted that the position 
taken by the court in the later case is the more satisfactory. 

Theoretically there seems to be no good reason why physical injuries 
should not be compensated for, though they be caused by what affects 
primarily only the mind. Some wrongful or negligent act, determined 
to be such in the light, not of subsequent events, but of ordinary circum- 
stances, must be shown in the party against whom recovery is sought. 
Having found such breach of the defendant’s legal duty to the plaintiff, 
it will not be disputed that fright may follow under any and all rules by 
which the existence of legal cause is determined. Where there is noth- 
ing further, the plaintiff is denied recovery. merely because an emotion of 
the mind, though painful and distressing, “ cannot in itself be regarded as 
measurable temporal damage.” Pollock on Torts, 4th ed., 46, 47; Lynch 
v. Knight,g H.L.577. But when the mental pain is followed by physical 
suffering, there exists the sort of injury for which there is legal remedy, 
and the question becomes whether the causal connection is broken. A 
scientific determination of precisely what takes place is not necessary to 
the legal consideration of this question. If the mental shock is followed 
by physical suffering, and it be shown in fact that no outside influences 
have intervened, the causal connection is certainly not broken. The real 
difficulty is in the proof of the facts necessary to make out the plaintiff’s 
case. It is suggested that a keen realization of this is what underlies the 
decision in the Cou/fas case and in similar cases. Ewing v. Pittsburgh, 
Cinn., and St. Louis Ry. Co., 147 Pa. St. 40. The evident probability that 
in such actions juries either will be deceived as to the facts, or through 
incomplete comprehension of a difficult subject will come to wrong con- 
clusions, certainly warns the courts to be discreet in sanctioning such 
claims ; whether it justifies them in refusing to consider the claims at 
all is indeed a grave question. 





THE ENGLISH SociETY OF COMPARATIVE LEGISLATION. —In the No- 
vember number of the REvIEw appeared an account of the French Society 
of Comparative Legislation, by M. Lévy-Ullmann. It is interesting to 
note that a similar society has at last been established in England. In 
December, 1894, the initial steps toward its formation were taken, and 
the recent appearance of its Journal shows that the work of the society is 
now well under way. Surely a work was never begun under brighter 
auspices. The president of the organization is Lord Herschell, and on 
the Council are such men as Sir William Anson, the Hon. T. F. Bayard, 
the Rt. Hon. James Bryce, Professor Dicey, Sir Edward Fry, Lord 
Halsbury, Professor Holland, Lord Justice Lindley, Professor Maitland, 
Sir Frederick Pollock, and Lord Russell of Killowen. With this backing, 
success is of course assured. 

In the introduction to the Journal the purposes of the new Society are 
stated. “In the British Empire are some sixty legislatures; in the 
United States are nearly fifty. Each of them is occupied with much 
the same problems. ... At present the results of foreign experiments 
are only imperfectly and casually brought to the notice of those who 
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might profit by them; and enactments may be proposed and adopted in 
one English-speaking community in ignorance of the fact that similar 
measures have after trial been abandoned or modified in another.” To 
prevent this by disseminating a more extended knowledge of the sub- 
stance and form of legislation in other jurisdictions, will be one of the 
main objects of the Society. It will also undertake the scientific study 
and comparison of the diverse systems of law, Hindu and Mohammedan, 
French, Roman-Dutch, and Spanish, which come before the Privy Council 
in the exercise of its remarkable jurisdiction as Appellate Court for the 
Colonies. 

Following the example of the American Bar Association and the Jnstitut 
de Droit International, the Society has formed standing committees, in- 
trusted with different departments of the work. These committees are to 
deal respectively with Statute Law, Mercantile Law, Comparative and - 
Historical Jurisprudence, and Procedure. The information collected by 
the Society is to be published in convenient form, probably to a great 
extent in its Journal, of which the first number is fairly indicative of the 
nature of the work undertaken. It contains two hundred and thirty-eight 
pages, and includes articles on The Legislation of the British Empire in 
1895, Modes of Legislation in the British Colonies, The German Civil 
Code, Application of European Law to Natives of India and of Ceylon, 
and The State Legislation of America in 1895. 





A SrRANGE APPLICATION OF AN OLp Doctrine. —The New York 
Court of Appeals has recently been called upon to decide a novel ques- 
tion. A woman was pregnant by one A, who, on seeking for a way out 
of the difficulty, bethought himself that his friend B was looking about 
for a wife. At their next encounter A informed his friend that he knew 
of a virtuous young woman who might be willing to wed, and ultimately 
B was induced by false representations to marry the very woman whom 
A had seduced. He soon learned of the fraud that had been practised 
upon him, and instead of repudiating the union, as he might well have 
done, he sought revenge upon A through the instrumentality of the 
courts of justice. The result was the case of Aujek v. Goldman, the 
final decision of which, in the Court of Appeals, is reported in the New 
York Law Journal of October 21, 1896. 

The court admitted that the action was unprecedented, but felt satis- 
fied that the plaintiff, in being compelled to support a woman he would 
not otherwise have married, and in being deprived of her services while 
she was in child-bed, had suffered legal damage for which he could re- 
cover in an action of deceit. And upon this peg it was deemed per- 
missible, owing to the nature of the case, to hang exemplary damages. 
Thus far the logic of the decision seems unassailable, though the par- 
ticular point decided is new. ‘The nearest approach to it appears to 
be found in those cases where a marriage is induced by fraudulent mis- 
representations to one of the parties concerning the amount of prop- 
erty possessed by the other. This is regarded as an actionable wrong, 
and in certain cases courts of equity have compelled the person guilty 
of the fraud to make good his representations. Jontifiori v. Montifiort, 
1 W. Bl. 363 ; Piper v. Hoard, 107 N. Y. 73. 

In the case under discussion, however, the court proceeds to assert 
a much more radical doctrine. It is laid down that “the action can 
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be maintained upon a broader and more satisfactory ground, and that 
is the loss of consortium, or the right of the husband to the conjugal 
fellowship and society of his wife.” This is a rather surprising asser- 
tion, as the action for loss of consortium is generally supposed to be 
maintainable only against one who seduces or entices away a wife after 
marriage. The New York court, however, says that the gist of the action 
lies in the husband being deprived of a certain right, and whether he 
is deprived of it after acquiring it, or prevented from acquiring it, is 
immaterial. In other words, ‘ when he entered into the marriage rela- 
tion, he was entitled to the company of a virtuous woman, yet, through 
the fraud of the defendant, that right never came to him. . . . The in- 
jury, although effected by fraud before marriage, instead of by seduction 
after marriage, was the same, and why should not the remedy be the 
same?’ This reasoning seems inconclusive. In the absence of the 
element of deceit, it is clear that the seducer of a woman is under no 
1 liability to the man she subsequently marries. Why should the presence 
i) of this element bring the case within the scope of the action for loss 
|! of consortium? The defendant in Kusek v. Goldman had certainly done 
| the plaintiff a great wrong, but the action for deceit afforded the latter 
an ample remedy. One may well wonder why the court should have 
gone out of its way to enter such questionable territory. 





i LorpD RUSSELL’S VALEDICTORY TO THE AMERICAN Bar ASSOCIATION. — 
j At Saratoga last August, after Mr. Austen G. Fox had finished the reading 
of his paper on Two Years’ Experience of the New York State Board of 
Law Examiners, which is pritited in this number of the REviEw, Lord Rus- 
| sell arose and made some rather extended remarks. After speaking of the 
enormous influence exerted by the Bar in all civilized countries, and of the 
high importance that. all who enter the profession should be required to 
bring to its duties an adequate equipment, he turned to the topic of the 
American Bar Association, and American lawyers in general, and concluded 
as follows: “I would like before I sit down to be allowed to express the 
admiration I feel, not only for the constitution of this Congress of United 
States lawyers, but for the scheme of its operations, and the wise purposes 
to which it devotes its efforts. Its work isnot newto me. I have had the 
pleasure of seeing now for some years the record of its proceedings, and 
it is to me, as it was on hearing the admirable presidential address which 
was delivered on Wednesday, in the highest degree refreshing to find 
that the members of the Bar in this country are so earnestly alive to the 
responsibilities of their position, are so keen to observe, to weigh, to 
judge, to discriminate, to test the current of judgment and of legislation, 
and that above all they keep before themselves steadfastly and unceas- 
ingly a high ideal of what ought to be, not merely the mental equipments ’ 
and the acquirements in learning, but the high moral character of the 
profession to which they belong.” 

















Wuo SHoutp Pay Costs?— To leave each party to a lawsuit to pay 
his own expenses, as is practically done in Massachusetts, seems an evi- 
dent selling of justice. Justice, to be sure, is like any other commodity 
in that it costs to produce it; but when the cost of justice is more than 
the man who needs it can afford to pay, or more than it is worth to him 
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in his particular case, it is intolerable that he should be forced to go with- 
out it. In England they manage things better, on the whole, by making 
the unsuccessful party pay in general all the expenses of the litigation. 
The frequent hardships caused by the strict application of this rule, which 
punishes the unsuccessful party for his mistake in bringing or resisting the 
claim, with a severity usually in direct proportion to the doubtfulness of the 
matter in dispute, are well pointed out in an article in the Law Quarterly 
Review for October. The impracticability of a thorough application of 
the principle, and its real lack of fairness in many cases, causes it to be 
much relaxed in the actual practice of the English courts. But such a 
relaxation, except in cases where the successful party is morally at fault, 
is merely a return to the more primitive form of injustice. The only 
apparently effective way of removing the evils of present systems of im- 
posing costs is to have the State pay them, and distribute justice gratui- 
tously. However revolutionary such a step may seem, however great the 
practical difficulties of the change, it may be doubted whether the new evils 
that would arise would be as great as those we now endure. The people 
would have to pay heavier taxes ; but it would be for a purpose at least 
as beneficial as many of those for which government funds are at present 
used ; and as for the supposed increase of litigation that would be brought 
about by the cheapness of justice, there are, as the writer of the above 
article points out, two sides to the question. The man who brings suits 
knowing them to be unfounded can be restrained in more direct ways 
than by the fear of costs ; while he who threatens to bring unjust suits, 
or refuses just demands, in a frequently well-founded reliance on his 
victim’s reluctance to becoming involved in the risk and expense of a 
lawsuit, would have no chance under the new system. 





FORMER ACQUITTAL UNDER A DEFECTIVE INDICTMENT. — The rule of 
English criminal law, that a prisoner who has been acquitted after trial 
on an insufficient indictment may be indicted again for the same offence, 
has hitherto been followed wherever the question has arisen. If there 
were any cases to the contrary, it may be assumed that they would be 
noticed in the learned opinion in the case of Ball v. U. S., 163 U.S. 
662, which decides that a general verdict of acquittal is a bar to a 
second indictment, though the first indictment was defective. The 
usually accepted doctrine is founded on Vaux’s Case, 4 Coke, 44, a most 
venerable authority. Both Lord Coke and Lord Hale, however, con- 
sidered that Vaux’s Case was to be supported only on the ground that the 
judgment, which was after a special verdict, was in such a form as to 
leave it doubtful whether the acquittal was on the merits or for the fault 
in the indictment, and the presumption must be that it was for the latter 
cause. (See 3 Inst.214; 2 Hale P. C. 248, 394.) Apart from the actual 
probability that the judgment in that case was really given upon the 
merits (see 1 Starkie Cr. Pl., 2d ed., 320), it seems unjust to give the 
benefit of the doubt to the prosecution ; Lord Hale says, “The judgment 
in Vaux’s Case was one of the hardest I ever met with in criminal causes.” 
(2 P. C. 394.) In the common practice, both of that day and this, if a 
judgment or verdict of acquittal is for defect in the indictment that fact 
will appear on the face of the record. 

With whatever degree of reason the rule as to acquittals on insuffi- 
cient indictments may have been founded on Vaux’s Case, it is now 
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widely accepted ; and it is held not to conflict with the general principle, 
made binding on our Federal Courts by the Constitution, that no man 
shall be twice put in jeopardy for the same offence. The contention is 
that the prisoner cannot be said to have ever been in jeopardy during 
his trial on an imperfect indictment, because there is always a presump- 
tion that the court will set aside the proceedings before judgment. Such 
a presumption, however, is not founded in fact ; for the courts do not of 
their own motion scrutinize every indictment on which there has been a 
verdict of guilty, and refuse judgment for any formal defect. If the 
accused is to take advantage of these flaws, his counsel must point them 
out. As a matter of fact, very many prisoners have suffered punishment 
after conviction on indictments in which sufficiently acute counsel might 
have made the court recognize more than one technical flaw. The usual 
rule permits the prosecutor to put the accused so far in jeopardy that, if 
the jury goes against him, he is practically certain to be punished, unless 
he has exceptionally sharp-witted counsel, and then, after the jury has 
acquitted him on the merits, to come forward, and, by taking advantage of 
a flaw in the indictment that he has himself framed, subject the accused 
to a second trial. In this country, at any rate, a verdict of acquittal on 
a perfect indictment is held to be in itself a bar to subsequent prosecu- 
tions. If then the jeopardy of the prisoner is in fact equally great in 
most cases where the indictment is insufficient, the verdict ought to be 
equally a bar to another trial. And certainly it will encourage the care- 
ful conduct of the government’s case, and lessen needless harassing of 
prisoners, if prosecutors are prevented from taking advantage of their 
own mistakes to begin proceedings all over again. 





WHERE CAN INTANGIBLE PROPERTY BE ‘TaxeD? — There is much con- 
fusion in the authorities as to the extent of legislative power to tax 
intangible property where the State has not jurisdiction of the owner. 
This may be attributed in part to a frequent misuse of the fiction, AZodi/ia 
personam sequuntur, immobilia situm. Because of the number of States 
now taxing inheritances, three recent decisions of the New York Court of 
Appeals are important. It was held, that the legislature has power to 
impose such a tax on the stock of a domestic corporation owned by a 
non-resident decedent and bequeathed to a non-resident, the certificates 
being kept out of the State, but not on bonds of a domestic corporation 
similarly owned, etc. (Zz re Bronson, 44 N. E. Rep. 707) ; that the bonds 
of a foreign corporation owned .and bequeathed in like manner can be 
similarly taxed when they are actually deposited within the State (lz re 
Whiting’s Estate, Ibid. 715); and that a non-resident decedent’s deposit 
in a New York trust company is also subject to such taxation. (Ju re 
Houdayer’s Estate, Ibid. 718.) 

These cases are of general interest, more because of the instructive 
opinions delivered by Gray and Vann, JJ., than for the actual results 
under the New York statute. In their opinions in each of the cases 
these judges, who concur only in holding the stock in the Bronson case 
taxable, approach the subject from entirely different points of view. The 
position maintained by Gray, J., that intangible property “can have no 
locality separate” from its owner, is vigorously assailed by Vann, J. 

The fiction Mobilia personam sequuntur is really an expression of a rule 
of law as to the administration of deceased person’s estates. Story, 
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Confl. Laws, 6th ed., § 379. It has not been allowed to prevent the 
taxation of tangible property physically within the jurisdiction. Hoy? v. 
Commissioners of Taxes, 23 N. Y. 224, 228. The trouble is, as Vann, J. 
says (p. 711), that intangible property has ever been perplexing “ because 
it has no physical presence. . . . It may exist, as it were, in the air... . 
Such rights are ordinarily regarded as attached to the person of the 
owner, but they are not inseparable from him, because creditors are per- 
mitted to seize them. . . . There is nothing, therefore, in the nature of 
the most intangible right . . . to prevent the legislature from giving it a 
situs apart from the residence of its owner,” provided it has “some 
practical existence in the State that assumes jurisdiction.” This seems 
the sound view. The analogy of jurisdiction in garnishment proceed- 
ings appears to be perfect. ‘The answer (see the Houdayer case, 38 N.Y. 
Supp. 323, 325), that jurisdiction over the debtor is not jurisdiction over 
the debt, because the tax law creates the obligation which is enforced, 
while in attachment of a debt only an existing obligation is enforced, is 
not satisfactory, whether or not garnishment is viewed as a proceeding 
in rem. 

On principle, there appears to be no real distinction between the 
power to tax the bonds in the Bronson case and the power to tax 
interest which a domestic corporation pays to its foreign bondholders. 
The Supreme Court was divided five to four in holding that Pennsyl- 
vania could not impose such a tax as impairing the obligation of con- 
tracts. State Tax on Foreign-held Bonds, 15 Wall. 300. Mr. Justice 
Vann’s distinction between a tax on the right of succession and a tax on 
property does not seem to meet the question squarely, where the power 
to tax the right of succession depends upon jurisdiction over the thing 
inherited. 

The Whiting case, supra, rests upon a different principle. In the 
Foreign-held Bond case (p. 324) it was said that state and municipal 
bonds, by usage, and a bank’s circulating notes, because treated as 
money, are so far tangible property that they may be taxed where found. 
See Dos Passos, Inh. Tax, 2d ed., 65. With this principle once estab- 
lished, that the documentary evidence of intangible property may be 
treated as tangible property, it becomes a question of fact whether usage 
has gone far enough to justify its application. There may easily be a 
difference of opinion in a given case, and yet one would hardly say a 
decision either way was wrong. When this characteristic has become 
attached to any kind of intangible property, it is a question whether it 
can consistently be held that the character of intangible property remains 
so that the property can be reached through the debtor. 





RECENT CASES. 


BILLS AND NoTES—CERTIFICATION OF NOTE BY BANK — PAYMENT. — Defend- 
ant, holder of a note payable at the plaintiff bank, caused it to be presented for certifi- 
cation. A few days after certifying the note, plaintiff discovered that it did not possess 
funds of the maker sufficient to pay it, and requested that the note be withheld from 
the clearing house. The note was not withheld, however, and the clearing-house bank 
of the plaintiff was obliged by the rules of the clearing house to pay it, as an item 
against a bank for which it cleared. e/d, that plaintiff could not recover the amount 
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as paid under a mistake of fact. Riverside Bank v. First National Bank of Shenandoah, 
74 Fed. Rep. 276. 

The courts of Massachusetts and New York allow recovery in such cases, but the 
weight of authority is against it. See, for cases and full discussion, 4 HARVARD LAw 
REVIEW, 305. The principal case is undoubtedly right in leaving the loss where it 
fell without defendant’s fault, and in clearly recognizing the fact that certification is as 
final as the payment of money. The one cannot be rescinded and the other cannot be 
recovered. 


BILLS AND NOTES—FoRGED INDORSEMENT. — The plaintiff deposited a check for 
collection with the defendant bank. ‘The check was paid by the bank on which it was 
drawn, but it afterwards turned out that a prior indorsement had been forged, without 
the plaintiffs knowledge, and the defendant refunded the amount to the drawee. He/d, 
the defendant could apply any fund of the plaintiff afterwards coming into its posses- 
sion to re-imburse itself, although at the time of refunding the money it had not notified 
the plaintiff of the forgery. Green v. Purcell Bank, 37 S. W. Rep. 50. (Ind.*Ter.) 

The case is important as involving the point that money paid on a check containing 
a forged indorsement can be recovered back by the drawee, for unless there was such 
legal right of recovery the defendant would not have been entitled to charge the plain- 
tiff, who indorsed to it. That this is the correct view seems evident (see 4 HARVARD 
Law REVIEW, 297, 307), but the Queen’s Bench Division has recently reached a directly 
opposite conclusion. London Bank v. Bank of Liverpool, [1896] 1 Q.B.7. See 9 
HARVARD LAW REVIEW, 480. 


BILLS AND NoTES — NEGOTIABILITY — CERTAINTY AS A REQUISITE.—A mort: 
gage contained a provision that if the mortgagor should leave any taxes unpaid for 
thirty days, such taxes, and the principal and interest of the note accompanying the 
mortgage, should at once become payable. /é/d, that the note was non-negotiable on 
account of uncertainty in the amount payable on it. Brooke v. Struthers, 68 N. W. 
Rep. 272 (Mich.). See NorEs. 


CARRIERS — NEGLIGENT DELAY— LIABILITY FOR CONSEQUENTIAL DAMAGE. — 
Held, that a carrier is not liable for special damage resulting from delay, caused by 
negligence after notice, provided he did not know that it might result when he made the 
contract. Bradley v. Chicago Ry. Co., 68 N. W. Rep. 410 ( Wis.). 

The obligation to carry does not rest on contract, though the decision in the principal 
case might give one thatimpression. The carrier is bound to transport goods though he 
expressly refuses to take them. On the other hand he owes a duty to shippers only, not 
to all the world. A breach of it therefore is not a tort. The courts recognize this, and 
that there is no action specially fitted to enforce the carrier’s obligation, by allowing 
suit in either assumpsit or case. In the principal case there was a breach of the duty 
to carry with reasonable speed, and when the carrier learns of additional cause for haste 
he should use corresponding care. If he negligently delays he violates his common 
law duty. The rule of damages in torts is therefore more appropriate than the rule in 
contracts. Cases in England and dicta in this country support the principal case, but 
the recent decisions in England are tending the other way. Seg Harvarp Law 
REVIEW, 215. 


CoNFLICT OF LAWS — GENERAL AND PARTICULAR DomICcIL. — A, having a domi- 
cil in Tennessee, went to Texas, which he proposed to make his home. He had in 
mind, however, no definite place as a local residence, but intended to live from time to 
time in different parts of the State. /7e/d, that he immediately acquired a domicil in 
Texas. Marks v. Marks, 75 Fed. Rep. 321. 

The case is interesting as deciding that a person may have a general State domicil, 
without being domiciled at any particular place inthe State. This doctrine has some- 
times been denied; Lord Fullerton’s opinion in Arnott v. Groom, 19 Sc. Jur. 43, 45. 
But on principle the status of gevera/ domicil would seem entirely permissible under 
circumstances like those in the leading case. For the two requisites of domicil, the 
factum and the animus, the actual living and the intention to remain, are both present. 
Moreover, an argument in favor of this view is, that the only alternative is to invoke the 
“constructive ” theory, and by a fiction set up a past domicil. Now domicil should be 
based, as far as possible, on facts rather than legal fictions. The latter should be 
resorted to only in a case of necessity. And it is much more in accord with the real 
facts to regard a man’s home as in that place where he is and expects to stay perma- 
nently, than as in some State in which he formerly resided, but with which he now has 
absolutely no connection. /n re Craignish, [1892] 3 Ch. 180, 192. 

The case may become a leading one, as the exact question which it raises seems 
never to have been decided before, at least in the United States. The current of opinion 
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of the best text writers, both in this country and in England, agrees with the results 
reached by the court. Jacob’s Law of Domicil, § 133; Dicey’s Conflict of Laws, 91-93. 


CONSTITUTIONAL LAW — IMPAIRMENT OF OBLIGATION cf ContTRACTs. — A 
Rhode Island statute authorized any town to construct waterworks for the use of the 
town, and also contract with third parties for a water supply. The town of Westerly 
granted this right of constructing waterworks and supplying the town with water to the 
plaintiff, a corporation organized for such purpose. After the plaintiff had complied 
with all the requirements of the grant, the town passed a vote for the construction by 
itself of a waterworks plant. The plaintiff filed a bill to restrain the town from carry- 
ing out its vote. e/d, that this action of the town, being taken under a State statute, 
was in effect action by the State. As such it was opposed to the provisions of the 
constitution of the United States, being a law impairing the obligation of the previous 
contract with the plaintiff. Plaintiff was consequently entitled to his injunction. 
Westerly Waterworks v. Town of Westerly, 75 Fed. Rep. 18t. 

This decision seems questionable, to say the least. The only positive act of the 
State legislature in reference to the question was passed previously to the town’s con- 
tract with the plaintiff. For a State law to impair the obligation of a contract, it must 
be passed subsequently to the formation of such contract. (Lehigh Water Co. v. Easton, 
121 U.S. 388). And it is hard to see how a vote of a town under authority of a State 
statute can be considered a law of the State. It may be that the town is liable to the 
plaintiff for breach of contract ; that would depend on the terms of the contract; but 
that is a very different matter from saying that a vote of a town can be a State law 
under the provisions of the Federal Constitution. 


CORPORATIONS —BUILDING AND LOAN ASSOCIATIONS — UsurY. — Under the usual 
statute allowing building and loan associations to make loans to members, it was 
provided that premiums paid for right of precedence in taking loans, although in excess 
of legal interest, should not be considered as making the loan usurious. He/d, that the 
interest might be reserved at the highest rate permitted by law on the face of the note, 
although the premium was deducted from that amount and the difference only paid to 
the borrower. Association v. Drummond, 68 N. W. Rep. 375 (Neb.). 

Looked at as a loan for the face of the note, out of which the borrower immediately 
pays the premium, there can be no iogical objection to this decision, as in this case 
interest on the face of the note is merely interest on the actual loan. Association v. 
Webster, 25 Barb. 263. Or it may be considered a loan for the face of a note which is 
made up of two sums: first, an amount equal to the difference between the face of the 
note and the premium; secondly, an amount equal to the premium, which it is not 
necessary for the borrower to turn over to the association, as it would be immediately 
paid back to him. Bowen v. Association, 28 Atl. Rep. 67(N.J.). But see, contra 
to the principal case, Associction v. Gallagher, 25 Ohio St. 208, and Association v. 
Blackburn, 48 Iowa, 385, which seem to go on the ground that exceptions to usury laws 
accorded to building and loan associations should be strictly construed, — that the 
interest should be computed on the money actually loaned, and not on the sum bid for. 


CORPORATION‘<,~ REORGANIZATION — LIABILITY OF OLD CORPORATION FOR DEBTS 
or NEw.—A mining corporation being in debt, its stockholders organized another 
company, which leased the property of the first and paid off all its existing debts. The 
same men controlled both companies at all times. e/d,a mechanic’s lien for work and 
materials furnished the new company could be enforced against the old company, the 
lessor of the premises. //atcher v. United Leasing Co., 75 Fed. Rep. 368. 

The case proceeds on the ground that as to all outside parties there is no change ot 
title, and the old company cannot escape from any liability by its fictitious lease to 
itself under another name. The case usually arises on an attempt to hold the new cor- 
poration for the liabilities of the old one, and the question then is, whether the new 
company is a revival of the old or a new and distinct creation, for in the latter case no 
liability‘attaches to the new company. In such cases the test is the legislative intent 
in conferring the new charter. 1 Thomp. Corp. § 256. But in the principal case there 
would seem to be no doubt as to the separate character of the two measured by this 
test, — the new one being chartered to lease the property of the old is a clear legislative 
recognition of their individuality. Though the grounds of the decisions seem at least 
doubtful, the case may well be supported as one of those where, by reason of the interest 
the lessor has in the improvements, the reversion is subject to the mechanic’s lien. 
Burkitt v. Harper, 21 N. Y. Sup. Ct. 581; Moore v. Jackson, 49 Cal. 109. 


CORPORATIONS — RIGHT TO PREFER CREDITORS. — //e/d, that when a corporation 
has ceased to carry on business and is insolvent, the directors have no right to pay 
some creditors in preference to others. Allison v. The Bradt Printing Co., 37 S. W. 
Rep. 10 (Tenn.). 
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The weight of authority is perhaps opposed to the principal case, holding that a 
corporation is an artificial] person, and like a person, should be able to prefer its credit- 
ors. Morowetz on Corp., § 802. In reply to this it is said, that the directors can only 
dispose of the company’s funds as prescribed in the charter. When business ceases to 
be carried on, and the company is insolvent, it is an implied condition that the money 
shall be held as a fund for the benefit of creditors and stockholders. Unless it is 
absolutely necessary it is surely unwise to extend further the doctrine of preference, 
of doubtful advantage as exercised by individuals. If it is extended it would seem 
logically that directors might be able to prefer themselves. 


CORPORATIONS — SUSPENSION OF MEMBERS. — Relator was a member of a volun- 
tary incorporated organization owning property, its charter giving it aright of expulsion 
of members as might be directed in its by-laws. Having been charged and convicted 
by the board of directors, according to its by-laws, of an offence punishable by expulsion 
or suspension, relator attempted to compel his reinstatement by mandamus. /é/d, that 
under such circumstances the determination of the board of directors could not be 
reviewed. Board of Trade v. Nelson, 44 N. E. Rep. 743 (IIl.). 

The decision is undoubtedly correct. The relator should be held bound by the judg- 
ment of a tribunal authorized by the charter of the corporation to which he has volun- 
tarily submitted himself upon becoming a member of the corporation, when that tribunal 
acts in good faith and after notice and opportunity for full hearing. Com. v. Pike 
Benev. Soc.,8 W.& S. 247. It is probable that this decision, together with that in 
Pitcher v. Board of Trade, 121 Ill. 412, holding that chancery will not interfere in such 
cases, will put an end to a vast amount of litigation in the courts of common law and of 
equity in Illinois, attempting to subject the power of expulsion by such corporations, 
regularly exercised, to the revision of the courts. 


CRIMINAL LAW — EVIDENCE. — Hé/d, that on a trial for murder, evidence of the 
violent and dangerous character of the deceased might be introduced by defendant to 
prove self-defence and to show that defendant acted under such circumstances as would 
cause a reasonable man to believe himself in imminent danger, but that it was admissible 
only where it gave significance to the conduct of deceased at the time of the killing ; and 
defendant must first show such conduct by deceased as, though innocent if considered 
independently of the violent character of deceased, yet when considered in connection 
with such character, would arouse a reasonable belief of imminent peril ; that defendant 


* might lay the basis for the introduction of such testimony as to character by his own 


evidence as to the conduct of deceased. Hurt v. State, 20 So. Rep. 805 (Fla.). 

The decision represents the weight of authority upon this exception to the general 
rule that it is inadmissible for the defendant to put the character of deceased in issue. 
The admission of such evidence, after a foundation for it has been laid by the pre- 
liminary proof demanded, appears proper as showing the belief of defendant as to the 
probability of attack, and its character. Hurd v. Peopie,25 Mich. 405. Massachusetts, 
however, refuses to admit such evidence. Ailliard v. Com., 2 Gray, 294. It may be 
questioned if the last decision would stand should the point again be raised, as a former 
decision upon an allied matter, viz., a refusal to allow the introduction of proof of the 
extraordinary muscular development of deceased, in Com.v. Mead, 12 Gray, 167, was 
overruled in Com. v. Barnacle, 134 Mass. 215. 


CRIMINAL LAW— ForMER ACQUITTAL. — He/d, that a general verdict of acquittal 
after plea of not guilty to an indictment charging murder, not objected to before 
verdict, is a bar to a second indictment for the same offence. Sal/ v. U. S., 163 U.S. 
622; 16 Sup. Ct. Rep. 1192. See Nores. 


DEEDS — ACKNOWLEDGMENT BEFORE INTERESTED OFFICER. — Plaintiffs, husband 
and wife, executed a trust deed of land in favor of defendant corporation, as security 
fora loan. Bill to enjoin foreclosure on the ground that the acknowledgment, which 
was before a notary, who was also a director in defendant corporation, was void. 
Injunction refused. He/d, that such an acknowledgment, while open to grave suspicion 
of fraud or undue influence, is not void fer se. Cooper v. Hamilton Loan Association, 
37 S. W. Rep. 12 (Tenn.). 

Taking a married woman’s acknowledgment of her deed is commonly considered a 
judicial, not a ministerial, act. Such acknowledgments before an interested party are 
therefore in most States held void. In Tennessee, however, even a judgment rendered 
by a related or interested party is not void, (Holmes v. Eason, 8 Lea, 754,) and the same 
rule is naturally followed in regard to acknowledgments. While this may perhaps suff- 
ciently protect the married woman from fraud and undue influence, it must be admitted 
hat such acts on the part of an interested officer are to be deprecated, and can be 

hecked most effectively by treating them strictly as void. 
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_Equity — JurispicTion IN CASE oF MENTAL DisaBitity. — Hé/d, that equity 
will entertain a suit by the next friend of a person of weak mind, incapacitated by age 
or infirmity, though not in such condition as to be adjudged a lunatic by the special tri- 
bunal provided for such purpose, to set aside conveyances obtained from such person 
by the undue influence and fraud of others, although the nominal plaintiff denies the 
incapacity and repudiates the acts of those bringing the suit. Zdwards v. Edwards, 36 
S. W. Rep. 1080 (Tex.). 

The jurisdiction of equity to protect the property of persons of weak mind, who 
have not been found to be zon compotes mentis, is well established. Light v. Light, 25 
Beav. 248. The chancellor will reinstate a bill by next friend, to set aside a convey- 
ance obtained by fraud from one of weak mind, although the grantor has caused the 
bill originally filed for that purpose by him to be dismissed. Owing’s Case, 1 Bland 
Ch. 370. The principal case seems to have carried this wholesome doctrine of equity 
to its fullest extent by applying it to a case where there has been a distinct adjudication 
against the mental unsoundness of the grantor. 


INSOLVENCY — NATIONAL BANKS—EFFECT OF COLLATERAL HELD BY CREDI- 
TORS. — A creditor of an insolvent national bank, whose claim was secured by col- 
lateral, made proof against the bank to the full amount of his claim. e/d, that 
subsequent collections made by the creditor on his collateral need not be deducted 
from the amount of his claim previously proved against the bank. Merrill v. First 
National Bank of Facksonville, 75 Fed. Rep. 148. 

Except where the matter is regulated by bankruptcy statutes, this case represents 
the generallaw. The court follow the case of Chemical National Bank v. Armstrong, 
59 Fed. Rep. 372, where it was held that it made no difference whether collection on 
the collateral took place before or after proof of the claim. Although there is a con- 
flict of authority on collections made before proof, the result seems correct. See 8 
HARVARD LAW REVIEW, 61, and Ad/en v. Danielson, 15 R. I. 480. There seems to be 
an analogy between the principal case, and cases like /n re Souther, 2 Lowell, 320, and 
Ex parte de Tastet, 1 Rose, 10, where it is held that full proof may be made against a 
party primarily liable on a bill or note, although there has been part payment by one 
secondarily liable. In the last cases the security is personal, while in the principal 
case the security is real. 


INSURANCE — CHANGE OF OWNERSHIP. — He/d, that the purchase of the fee by a 
mortgagee is not such an alienation as will invalidate an insurance policy taken out by 
the mortgagor for the benefit of the mortgagee with condition against “change of 
ownership.” Dodge v. Hamburg-Bremen Fire Ins. Co., 46 Pac. Rep. 25 (Kan.). : 

In general a mortgage is not considered an alienation within the meaning. of such 
conditions. May on Ins., § 269. It is evidently considered that the question whether 
the mortgagor or the mortgagee has the title is immaterial in applying the condition. But 
when the mortgagee takes possession, or acquires full ownership under foreclosure, it is 
generally thought that an alienation is effected. Macomber v. Cambridge Ins. Co.,8 Cush. 
133. This seems the correct view. In Bragg v. Jus. Co., 25 N. H. 289, where the 
mortgagor insured for the benefit of the mortgagees, as here, it was held that as the 
interest remained with the party liable for the premiums, a foreclosure was not an 
alienation ; but that decision seems as unsatisfactory as that in the principal case. 


INSURANCE — INTERPRETATION OF ConpITIons. —A fidelity insurance policy re- 
quired that particulars of loss be furnished within three months, and that any action 
be brought within twelve months from discovery of loss. A defalcation was discov- 
ered while the assured, a national bank, was in the hands of a receiver, and the accounts _ 
were being taken by the comptroller. When the bank was restored, the time of limita- 
tion under the policy had elapsed. /7e/d, that the omission of the receiver to sue would 
not be imputed to the bank; and that the failure to perform the condition, having been 
caused by the receivership and resulting from the very event insured against, would not 
prevent recovery. Jackson v. Fidelity Co.,75 Fed. Rep. 359. 

Throughout the receivership, the corporate entity existed as before (High on Re- 
ceivers, 3d ed., § 358) ; so whoever may have been the officer to sue, an action was 
possible from the discovery of the defalcation. And as full particulars mean only 
the best under the circumstances (Porter on Ins., 2d ed., 191), both conditions could 
have been complied with notwithstanding the receivership. If, however, full particu- 
lars were necessary, and to obtain them within the time became impossible, while it 
has been held that an express time must give way to a reasonable time (May, Ins., 
2d ed., § 217; Tripp v. Society, 140 N. Y. 23), it must be remembered that the contract 
was made by the parties and not by the court, and recovery was contemplated for such 
damage alone as might not be excluded by the conditions. Routledge v. Burwell, H. 
Bl. 254; Johnson v. Jus. Co., 112 Mass. 49. 








| 
| 
ii 
y 


pnp—cre—peceeryecee Saar 


ETN DD SALT SLT I LN ETT 





250 HARVARD LAW REVIEW. 


JUDGMENT — OPENING DEFAULT— NEGLECT OF ATTORNEY. — //é/d, that a de- 
fault occasioned by the negligence and incompetence of the defendant’s attorney may 
be opened. Gideon v. Dwyer, 40 N. Y. Supp. 1053. 

In most American jurisdictions the courts, exercising, at common law or by statute, 
a discretionary power over their own judgments, have refused to set aside a judgment 
on the sole ground of the neglect, carelessness, or mistake of the attorney, the act or 
omission of the attorney being regarded, on principles of agency, as the act or omission 
of the client. Black on Judgments, § 341. In a few States, however, and among them 
New York and North Carolina, the negligence of the attorney is held to be a sutficient 
reason for setting aside 4 judgment, provided the client himself was not directly at 
fault. See Gwathney v. Savage, 101 N. C. 103; Elston v. Schilling, 7 Rob. (N. Y.) 743 
Meacham v. Dudley, 6 Wend. 514. Justice certainly requires relief in some cases of 
default permitted through the negligence and incompetence of an attorney, but the New 
York courts seem to be somewhat too lenient. The principles they apply in this matter 
are indistinctly stated in Levy v. Joyce, 1 Bosw. 622. 


JURISDICTION — ACTION FoR InJuRY TO LAND.— Held, that an action will lie in 
one State to recover damages for injuries to land situated in another State. L¢#le 
v. Chicago, St. P., M. & O. R. R. Co., 67 N. W. Rep. 846 (Minn.) 

The court in the above case acknowledge that their decision is opposed to over- 
whelming authority, both in the United States and in England, but they assert that 
such an action is in its nature transitory rather than local, and that the rule sus- 
tained by the authorities is “ purely technical, and in practice often results in a total 
denial of justice.” The House of Lords in a late case, British South Africa Co, v. 
Companhia de Mogambique, [1893] App. Cas. 602, reached a different conclusion from 
that of the Minnesota court. It was there held, overruling the previous decision 
of the Court of Appeal in [1892] 2 Q. B. 358, that an action of trespass to land sit- 
uated in a foreign country could not be maintained. The decision was rested on the 
ground, that as such an action might involve an inquiry into titles to land in foreign 
countries, no courts but those of such foreign country had jurisdiction. This result 
seems correct in principle, and certainly shows an almost universally accepted rule 
of law. Livingston v. Jefferson, 1 Brock. 203. Allin v. Lumber Co., 150 Mass. 560. 


PARTNERSHIP — ENTITY THEORY. — Petition to set aside a sale made by a partner- 
ship which owed the petitioner money, on the ground that some of the creditors were 
thereby preferred. //e/d, “ that a partnership is a distinct entity, having its own prop- 
erty, debts, and credits; and, for the purposes for which it is organized, it is a person, 
and as such is recognized by the law.” Consequently it has a right to prefer its credit- 
ors. Campbell v. Farmers’ Bank, 68 N. W. Rep. 344 (Neb.). 

The sentence quoted from the opinion has become a catch phrase in the Nebraska 
courts, the judges making it the basis of their decisions. See oop v. Herron, 15 Neb. 
73; Deitrich v. Hutchinson, 20 Neb. 52; Richards v. Laveille, 44 Neb. 38. Such rea- 
soning will accomplish what the legislatures and courts of equity have been attempting 
for more than a century to effect, viz., the adaptation of law to the custom of mer- 
chants. It will be held that the firm owns the capital and may be sued by any partner, 
while the death of a partner will not necessitate a dissolution. The books will show 
whether property belongs to the firm, or is rented to it by a partner, and the firm credit- 
ors will have as large a share asa personal creditor of the assets of a partner. The 
courts are slowly recognizing the principle involved in this case. See Parsons on Part- 
nership, 4th ed., §§ 4 and 5. 


PARTNERSHIP — PARTNER’S INTEREST IN FIRM PROPERTY. — One of the members 
of a firm made an assignment for the benefit of creditors ; his assignee sold the assign- 
ing partner’s interest in the firm. Subsequently the old firm effected insurance on a 
building which had been partnership property. ¥e/d, notwithstanding the previous as- 
signment of the interest of one of the partners, the old firm remained the sole and uncon- 
ditional owners of the firm property. Wood v. /nsurance Cc., 44 N. E. Rep. 80 (N. Y.). 

The decision follows logically from the mercantile conception of a partnership. 
“The property or effects of a partnership belong to the firm and not to the partners.” 
Bank v. Carrollton R. R., 11 Wall. 624. The partner’s individual interest is an interest 
in the firm, not an interest in the firm's property. ‘“ One coming into the right of a 
partner comes into nothing more than interest in the partnership.” 7Zaylor v. Fields, 


4 Ves. Jun. 396. Hence, in the principal case the transferee of the assigning partner did 
not become a part owner of the firm property. 


PERSONS — HUSBAND AND WIFE— RIGHTS OF HuSBAND’s CREDITORS. — An in- 
solvent debtor employed himself as an inventor. The patents which he obtained, he 
assigned to his wife for the benefit of a business which she carried on in her own name. 
A judgment creditor of the husband filed a bill to have such of the wife’s property as 
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was engaged in this business subjected to payment of her husband’s debts. He/d,a 
husband in rendering to his wife in her business more help than he would ordinarily 
give her as head of the family, makes such business his own as regards his creditors. 
Lalcott v. Arnold, 35 Atl. Rep. 532 (N. J.). ° 

If actual fraud was found in the present case, such as to make the wife’s business in 
reality that of the husband, the result reached is undoubtedly correct. On the other 
hand, it seems to be a sound rule of law, that, as the earning power and labor of an 
insolvent are not assets to his creditors, he may, if he does so dona fide, work in his 
wife’s employ without subjecting her business to his creditor’s claims. Addey v. Deyo, 
44 N. Y. 344; Mayers v. Kaiser, 85 Wis. 382. Though some of the court’s language 
seems opposed to this last proposition, the case, on its facts, seems to have been rightly 
decided. The husband here did something more than work for his wife. By his labor 
he obtained certain property, namely, the patents. By the transfer of that property to 
his wife for the benefit of her business, he gave his creditors the right to subject such 
property of the wife’s as was the result of the patents to the payment of their claims. 


PROPERTY — ADVERSE PossEssIon. — The defendant had had possession of land 
for ten years, but other parties had entered and cut hay, their entries not being suffi- 
cient to break the continuity of the defendant’s possession. He/d, that the possession 
must be adverse to the whole world, not merely to the plaintiff who sues for the land. 
Bracken v. Union Pacific R. R. Co.. 75 Fed. Rep. 347. 

The language of the court is ambiguous, and it is difficult to discover its meaning. 
As no question of successive disseisin is raised, the most plausible interpretation is 
that, in order to bar the true owner’s right, the defendant must not have allowed parties 
to enter on the land during his occupancy. But if defendant’s possession was continu- 
ous, and the jury did not find that the entries of the third parties were interruptions of 
it, then such entries were trespasses for which the defendant, being in possession, might 
have recovered damages. They did not amount to new disseisins. The facts of the 
case show that the plaintiff was out of possession for more than ten years (the statutory 
period in Nebraska), and that the defendant had continuous open adverse possession 
for that time. That the court should require his possession to have been also exclu- 
sive appears to be erroneous. 


PROPERTY — QUITCLAIM DEED — PURCHASER FOR VALUE. — /e/d, that the holder 
of a quitclaim deed, properly recorded, who purchased in good faith and without notice 
of a prior unrecorded conveyance, takes title in preference to the grantee under such 
unrecorded conveyance. Scholt v. Dosh, 68 N. W. Rep. 346 (Neb.). 

This case is interesting as showing what appears to bea tendency to drift away from 
earlier cases which hold that a quitclaim deed conclusively charges the grantee with 
notice of outstanding equities, including prior unrecorded conveyances. Séeele v. Sioux 

‘alley Bank, 79 Lowa, 339. The cases are hopelessly in conflict on this point, but the 
principal case represents the better view. It is to be noted that most of the authority 
contra to the principal case is very largely based on dicfa in the United States Supreme 
Court cases, notably May v. Le Clare, 11 Wall. 217, which have been discredited by the 
more recent case of Moelle v. Sherwood, 148 U. S. 21. 


SALES — Bona FIDE MorTGAGEE OF PURCHASER. — A purchased a chattel, giv- 
ing in payment his note, indorsed by B as surety. It was agreed that property in 
the chattel should be in B until A paid the note. A, being in possession, purchased 
goods of C and agreed to give C a mortgage on the chattel in question as security. 
After delivery of the goods, but before the execution of the mortgage, C learned of 
the agreement between A and B. Ae/d, that C could foreclose, and that his claim 
to the proceeds of sale should be prior to B’s, though B had been compelled to 
pay the note given by A. Wood v. Evans, 25 S. E. Rep. 559 (Ga.). 

If A had the legal title which the court seems to assume, the result reached is question- 
able. By the great weight of authority, C, having notice before the execution of the 
mortgage, should not have been regarded as a dona fide mortgagee. The view contra 
to the principal case was applied to a sale by a trustee as early as 1692. Saunders v. 
Dehen, 2 Vern, 271. So, a purchaser who receives notice of an equity before the 
indorsement of a bill is made to him, but after delivery and payment, is not a dona 
fide purchaser. Lancaster Bank v. Taylor, 100 Mass. 18; Goshen Bank v. Bingham, 
118 N. Y. 349. The principal case, however, does not stand alone in this point. 
Youst v. Martin, 3S. & R. 423. 

If, however, B acquired the legal title, C’s priority may have been properly upheld 


by the court, on their construction of a Georgia statute, requiring B to record his 
claim. 


_ TAxaTION — Situs oF INTANGIBLE’ PROPERTY. — In three cases arising under an 
inheritance tax law, the New York Court of Appeals e/d, that the legislature has 
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power to impose such a tax on the stock, but not on the bonds, of a domestic corpora- 
tion owned by a non-resident decedent and bequeathed to a non-resident, the certifi- 
cates being kept out of the State, / re Bronson, 44 N. E. Rep. 707 ; to impose such a tax 
on the bonds of a foreign corporation, owned and bequeathed in like manner, when 
the bonds are actually on deposit within the State, /x re Whiting’s Estate, ib. 715; to 
impose such a tax on a non-resident’s deposit in a New York trust company, /x re 
Hondayer’s Estate, ib. 718. See Nores. 


Torts — ASSAULT — REASONABLE FEAR.— Defendant fired a revolver near the 
plaintiff but not at him, intending merely to frighten him, not to do bodily harm, so 
that plaintiff was frightened, became sick, and suffered physically. 7e/d, that defend- 
ant was not liable. Degenhardt v. Heller, 68 N. W. Rep. 411 (Wis.). 

The court here proceed upon the ground that an intent merely to frighten is 
not a sufficient wrong on the part of the defendant to make him liable, and for sup- 
port a number of definitions are cited to the effect that an intent to inflict bodily 
harm is a necessary element of assault. But this view seems opposed to the better 
opinion. It is well recognized law that the pointing of a pistol by one who knows 
it to be unloaded with intent only to frighten is enough to make the defendant 
liable. In Com. v. White, 110 Mass. 407, it was held that the ruling was properly 
refused that defendant must have had the intent to inflict bodily harm. On this 
point the decision in the principal case seems wrong, and the only ground on which 
it might be supported is that the plaintiff's injury was not such as the law would 
notice, namely, that he was not put in fear of bodily harm, but was frightened merely 
by the noise of the explosion. “The essence of the wrong is putting the man in 
present fear of violence.” Pollock on Torts, 4th ed. 198. 


TorTs— CONTRACT WITH THIRD PARTY — LIABILITY FOR RESULTING DAMAGE. 
—Under an agreement with the defendant, a railroad company constructed a switch 
to defendant’s mills along a street in front of plaintiff's house. He/d, that 
defendant was liable for injury done to property owners. Patton v. Olympia Door 
& Lumber Co., 46 Pac. Rep. 237 (Wash.). 

The defence in this case was, that it was not the defendant who constructed and 


ran the switch, but the railroad company. But the court answered this objection ° 


by saying that the railroad company ran the cars under an agreement with the 
defendant to do so and for his benefit. How far this principle of liability might be 
extended is a question of some interest, but there seems to be little doubt that the 
court was correct in going as far as it did. 


Torts — NEGLIGENCE— LEGAL CAusE. — Defendant railway negligently blocked 
the street with a freight train. Plaintiff, in trying to pass around the engine, tripped 
while still in the street, and fell, breaking her wrist. 7e/d, that defendant’s negli- 
gence was not the legal cause of the injury, since the fall-was “neither the natural 
nor the usual result to be expected.” Lochs v. Pittsburgh Ry. Co. 44 N. E. Rep. 
658 (Ind.). 

Defendant, a gas company, knowingly allowed its mains to fall out of repair, so 
that gas escaped through the earth into a basement and exploded, killing plaintiff's 
intestate. 7e/d, that defendant’s negligence was the legal cause of the explosion, 
which was “one of the natural results,” one “which the defendant was bound to an- 
ticipate.” Alexandria Co. v. [rish, 44 N. E. Rep. 680 (Ind.). 

These cases are clearly right. It is to be observed, however, that between them lies 
the class of cases where the result, while following in the course of nature, is not such 
as any one would consider probable. On such cases the Indiana court may some 
time find it necessary to draw a sharper line of distinction. 


ToRTS — PHYSICAL SUFFERING RESULTING FROM MENTAL SHOCK. — Plaintiff, 
through mental excitement and fright, became incapacitated for work. Held, he could 
recover under the terms of a policy insuring him absolutely for all accidents, however 
caused, occurring in the fair and ordinary discharge of his duty. Pugh v. London, 
Brighton and South Coast Railway Co., [1896] 2 Q. B. 248. See Nores. 


TRusTs — RIGHT TO CONTRIBUTION AS BETWEEN CO-TRUSTEES — STATUTE OF 
LIMITATIONS. — The plaintiff, who was trustee of a marriage settlement, allowed the 
trust fund to be in the hands of his co-trastee, the defendant, for investment. The 
defendant intrusted the whole fund to an “outside” stockbroker, who applied a 
portion of it to his own use. In an action by the plaintiff and the infant ces¢uzs, 
defendant claimed contribution against the plaintiff trustee. The stockbroker was 
employed by defendant in 1885. He/d, that the right to contribution creates a debt, 
but that such right does not come into existence until the cestwé has obtained judg- 
ment against the trustee so claiming contribution. Consequently, defendant’s claim 
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arose upon the date of this judgment and not before. odinson v. Harkin, [1896] 
2 Ch. 415. 

_The court simply applies to a suit between co-trustees the principle which is recog- 
nized in suits between co-sureties. Wolmershausen v. Gullich, [1893] 2 Ch. 514. 
But the decision is important, for there is little or no authority on the point in this 
country. There appears to be no reason to doubt the soundness of the decision. 


REVIEWS. 


STUDIES IN THE CiviIL LAW AND ITs RELATIONS TO THE LAw oF ENG- 
LAND AND AMERICA. By William Wirt Howe, of the Bar of New . 
Orleans: Sometime a Justice of the Supreme Court of Louisiana, 
and W. L. Storrs, Professor of Municipal Law in Yale University for 
the Year 1894. Boston: Little, Brown, & Co. 1896. pp. xv, 340. 

This book is the outcome of a Course of Lectures delivered before the 
Law School of Yale University by one of the most eminent of Louisiana 
lawyers. 

The plan of the work is excellent. What has been written in English 
of late years on the Roman Law is largely of that Law as a dead thing ; 
it has been studied as the Latin grammar is studied ; indeed, it seems as 
if it were the archaic forms revealed to us by Gaius, which have espe- 
cially attracted writers and students. To have the Roman Law as the 
vivifying principle of great legal systems of to-day discussed in the Eng- 
lish language by a practising civilian, is to have made an important 
addition to our legal literature. But the gain is doubled by the fact that 
Judge Howe is not only a civilian, but a common law lawyer, and has 
thus been able to give us many interesting and fruitful comparisons 
between the Roman and Civil Law, and, what is of even more moment, 
has known how to approach the problems of the latter Law through the 
medium of actual decisions in the way that is entitled to gain them the 
most attention and respect from those of us who have been bred in 
the methods of the Common Law. 

The book shows the marks of its original form of lectures. It is very 
clear and pleasant reading, with something of the liveliness of a spoken 
discourse ; on the other hand, if it had been conceived originally as a 
printed book, the order of thought would probably have been closer, and 
the general perspective better preserved. Doubtless no one knows this 
better than Judge Howe, and we trust the success of these Studies, as he - 
modestly names them, may justify a new edition, in which there shall be 
some omissions in the beginning and ending chapters, and some additions 
in the body of the work. J. c. G 





JURISDICTION, PRACTICE, AND PECULIAR JURISPRUDENCE OF THE COURTS 
OF THE UNiTep Stazes. By Benjamin Robbins Curtis, LL. D. 
Second Edition, Revised and Enlarged by Henry Childs Merwin. 
Boston : Little, Brown, & Co. 1896. pp. xxvi, 341. 

If this little volume had nothing else to recommend it, its convenient 

size and neat binding would bring it readers. It is a pleasure to find a 

law book in so convenient a form. 
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Judge Curtis delivered a course of lectures on the jurisdiction of the 
Federal Courts at the Harvard Law School in the academic year 1872-73. 
The lectures, which were wholly oral and extemporaneous, were taken 
down by a shorthand writer and published in 1880. The present volume 
is a second edition of that publication. Owing to many changes which 
have recently been wrought by legislation, a small part of the original 
edition is omitted and séveral new paragraphs and chapters are added. 
The additions, however, are all enclosed in brackets, and the work of 
Judge Curtis is thus left practically intact and easily distinguishable. 

Of the high merit of the book there can be no question. The lecturer 
was qualified to deal with the subject as few could be, and he brought to 
bear on the work all the resources of a singularly keen and well-stored 
mind. ‘The result is apparent in his clear and interesting treatment of 
the most technical branches of his subject. The only fault noticed in the 
work, if fault it be, is due to the fact that it is, as it were, a spoken and 
not a written book. The style tends toward the conversational, and there 
is occasional repetition. R. G. D. 





A SELECTION OF CasES ON THE LAW oF CARRIERS OF GOODS AND Pas- 
SENGERS. By Emlin McClain, LL.D., Chancellor of the Law Depart- 
ment of the State University of Iowa. Second Edition. Boston: 
Little, Brown, & Co. 1896. pp. xi, 744. 

The second edition of Chancellor McClain’s Cases on Carriers is a 
great improvement over the first. Many cases have been added to the 
collection, but the book has nevertheless been made more compact by 
the omission of certain unnecessary portions of the cases. (See Orange 
County Bank vy. Brown, ist ed., p. 26, 2d ed., p. 34.) While it is of 
undoubted benefit to the student to take the original report and sift out 
the essence of a case, experience has shown that in a case book the 
shears must be freely used in order to save the student’s time, and so 
cover as much ground as is consistent with thoroughness. A further im- 
provement is noticed in the better arrangement of cases under headings, 
printed in the body of the book. By the addition of new material various 
subjects have been more fully developed. The printing of AZunn v. 
Illinois, 94 U.S. 113, as the first case in the book, is an excellent idea, as 
it is absolutely essential that the student at the very outset should be 
given an idea of a “ public calling,” early a very important conception in 
the law. It is to be regretted that the famous case of Coggs v. Bernard, 
2 Ld. Raym. gog, has not been given a place in the newedition. _E. S. 





ELEMENTS OF THE LAw oF Contracts. By Edward Avery Harriman. 
Boston: Little, Brown, & Co. 1896. pp. xli, 342. 

This is a wonderfully comprehensive little book. The author says of 
it that it is “an attempt to explain the rules of positive contract law which 
are to-day enforced by the courts of England and the United States, in 
accordance with the actual historical development of those rules, and to 
classify and arrange those rules as far as possible in a scientific manner.” 
This task of stating the whole law of contract in a scientific form within 
a small volume, Mr. Harriman has accomplished with signal success. 
The arrangement, as can be gathered immediately from the Table of 
Contents, is perfectly methodical ; and his treatment of some difficult and 
little understood topics, such as Conditions, and the Right of a “ Benefi- 
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ciary ” to Sue, is a valuable contribution to legal science. The book is 
intended especially for the use of students, and is accordingly equipped 
with carefully selected references to cases, as much use as possible being 
made of well known collections of cases on the subject. It is one of 
the “ Students’ Series,” compact and handy in form. That it will be 
useful to beginners in the law is beyond doubt; and more advanced 
students may well find their ideas systematized by a perusal of it. 
R. G. 





A MANvuAL or Common Scuoot Law. By C. W. Bardeen, Editor of 
the School Bulletin. Syracuse: C. W. Bardeen. 1896. (Standard 
Teachers’ Library.) pp. iv, 276. 

This admirable book, first published in 1875, “and for twenty years the 
only text-book on the subject in general use,” has now for the first time 
been entirely rewritten. In its present form it is of general interest, and, 
it would seem, of practical necessity to the teacher. Part I., which has 
to do with school officers, is based almost entirely on New York law, 
but Part II., which relates particularly to the teacher, “is a safe guide 
throughout the country both in school and in court.” The duties and 
privileges of teachers, the qualifications required of them, which are 
continually rising in nearly all the States, their consequently improved 
status as a class, and the basis on which their authority rests, are defined 
with clearness and such precision as the subject admits. Interesting to 
the lay mind is the history of the gradual diminution of the teacher’s 
control over the child, involving as it does a discussion of corporal punish- 
ment and the increasing public sentiment against it. The author cannot 
be too highly commended in that, avoiding the common error of trying to 
draw hard and fast lines, he contents himself with illustrating by copious 
and apt quotation of legal decisions the various views possible on disputed 
points, and the application of such rules as admit of definite statement. 

R. L. R. 


HANDBOOK ON THE LAW OF PERSONS AND DOMESTIC RELATIONS. By 
Walter C. Tiffany. St. Paul: West Publishing Co. 1896. (Horn- 
book Series.) pp. xii, 589. 

The author of this treatise is not the Mr. Tiffany who contributed the 
excellent volume on Sales to the Hornbook Series. But his work seems 
to keep well up to the standard set by his namesake. In dealing with 
the law of Domestic Relations, however, a writer is met by peculiar diffi- 
culties, owing to the fact that so much of the modern law on the subject, 
especially with regard to married women, is statutory, and the statutes of 
the different jurisdictions are so diverse. A full compendium of these 
statutes would of course be out of the question, and Mr. Tiffany has con- 
tented himself with producing an excellent summary of the common law 
rules on the subject, and indicating the general nature of the statutory 
changes that have been made. His treatment of the topics ordinarily 
grouped under the head of Domestic Relations is supplemented by chap- 
ters on Master and Servant and Persons Non Compotes Mentis, written 
by Mr. William L. Clark, Jr. R. G. D. 
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HANDBOOK ON THE Law or Torts. By William B. Hale, LL.B. St. 
Paul: West Publishing Co. 1896. (Hornbook Series.) pp. xi, 636. 
This book, as the author states in his Preface, is practically an abridg- 
ment of Mr. Jaggard’s treatise on the Law of Torts, and was brought out 
to supply the demand for a single volume work along the lines of that 
treatise. Mr. Hale has been successful in preserving what was of value 
in the original, and no falling off is noted in what is new. In legal tone 
and theory, the book is enlightened and satisfactory. A possible 
criticism, in point of literary style, is that the text reads much like a 
systematic stringing together of the head-notes of cases, for which per- 
haps the many references printed at the bottom of each page are partly 
responsible. R. L. R. 





THE Law oF CHARITABLE USES, TRUSTS, AND DonaTIoNs, IN NEw YorK. 
By Robert Ludlow Fowler. New York: Diossy Law Book Co. 1896. 
pp. xxvii, 215. 

The subject of this book is one of those minor topics of the law which 
are distinctly enough limited to admit of separate treatment, and impor- 
tant enough to deserve it. When only the law of a particular jurisdiction 
is treated, there may be room to deal with it thoroughly within a very 
moderate volume. Mr. Fovier has not only given what appears to be an 
accurate statement of the present New York law of charities, together 
with such practical matter as the common forms of charitable donations, 
but also an excellent historical explanation of the way in which the law 
came to its present state. The first chapter, on the early English law of 
charities is surprisingly adequate for the writer’s purposes, considering its 
brevity. The book is well printed, and properly indexed. R. G. 





THE ELEMENTS OF JURISPRUDENCE. By Thomas Erskine Holland, 
D.C. L. Eighth Edition. New York: The Macmillan Co. 1896. 
pp. Xxi, 404. 

It is little more than a year since the seventh edition of Mr. Holland’s 
valuable book appeared. A demand sufficient to warrant eight editions 
in sixteen years shows how highly the work is esteemed. Besides care- 
fully revising the book throughout, the author has been able in this edition 
to make references to the new Civil Code for Germany that has recently 
become law. The sixth and seventh editions contained allusions to the 
draft code only, in which material changes have been made. E. S. 





THE AMERICAN DiGEsT. ANNUAL. 1896. (Sept. 1, 1895, to Aug. 31, 
1896.) Prepared and Edited by the Editorial Staff of the National 
Reporter System. St. Paul: West Publishing Co. 1896. 

This year’s Digest is even more bulky than any of its predecessors. It 
contains 6,344 columns, as against 5,447 in last year’s. In convenience 
of arrangement it is all that could be desired. 
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